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American On our cover this month are the features of James Kent 
(1763-1847), one of America’s greatest judges, whose Com- 
mentaries on American Law has had a permanent influence 
on our jurisprudence. Son of a lawyer, Kent practiced law 
and tried his hand at law teaching at Columbia University be- 
fore he became a judge of the New York Supreme Court in 
1798. His judicial reputation, however, rests on his service 
on the Court of Chancery, a court of little influence until 
Kent was appointed to it in 1814. The sketch of Chancellor 
Kent on our cover is by Charles W. Moser, of Chicago. 
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A Handy Check-List of CCH Topical Law Reports * 


TAXES 


All-State Sales Tax Reports 
Canadian Tax Reports 


Capital Changes Reports 
(Sinclair-Murray) 


Dominion Tax Cases 
Federal Tax Course 
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State Tax Reports (in 49 Units) 
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BANKING 
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Bankruptcy Law Reports 
Conditional Sale— 
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Write for details of reporting in your field. 


698 American Bar Association Journal 


Code and Regulations (Federal) 


Inheritance, Estate & Gift Tax Reports 


Dominion Companies Law Reports 


Food Drug Cosmetic Law Reports 


Government Contracts Reports 
Legal Periodical Digest 
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Pension, Plan Guide 
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Canadian Insurance Law Reports 
Insurance Law Reports 
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LABOR 


Canadian Labour Law Reports 
Labor Law Course 
Labor Law Guide—Federal 


Labor Law Reports 


SOCIAL SECURITY 


Railroad Retirement Reports 
Unemployment Insurance Reports 


LEGISLATION 

Advance Session Laws 

[]) Congressional Index 

[] Congressional Legislative Reporting 
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E. Smythe Gambrell 


has ex- 


my 


'The Editor graciously 
tended the deadline for this 
“wan song” here. 

Most of my travels throughout the 
states and territories are over. I am 
poised in New York on Friday, July 
|, ready to fly overnight to London 
for conferences relating to our 1957 
Annual Meeting; thence to Paris for 
the Sixteenth Annual Meeting of 
Union Internationale des Avocats; 
thence to Oslo for the Sixth Inter- 
national Conference of the Legal 
Profession under the auspices of 
the International Bar Association; 
thence to Russia to try to discover 
in twelve days whether behind the 
lron Curtain there is any system of 
law that the common man can rely 
upon, and whether the men who 
rule Russia will ever recognize any 
law as binding upon themselves. 

Our Annual Meeting in Dallas is 
almost upon us. Present registra- 
tions indicate that it will be the 
argest gathering of lawyers in the 
history of mankind. Inspiration, ed- 
ucation and entertainment are be- 
ing planned in quality and dimen- 
ions that only Texans are capable 
of. Most of our Sections and Com- 
mittees will be holding their sessions 
on practical subjects of interest to 
lawyers, judges and law _ teachers. 
Leaders of national and internation- 
al renown will be the featured speak- 
ers at the Assembly sessions. Among 
them are Henry Cabot Lodge, Jr., 
Ambassador Extraordinary and Plen- 
ipotentiary, representing the United 
States in the United Nations; The 
Right Honorable Sir Reginald Man- 
ningham-Buller, Attorney General of 
Great Britain, and a lineal descend- 


ant of Sir Edward Coke; Sir Edwin 
Savory Herbert, K.B.E., President of 
The Law Society of England; Paul P. 
Hutchison, Q.C., President of The 
Canadian Bar Association; and 
members of the Cabinet and of the 
Supreme Court of this country. 
Many great issues of the day will be 
debated by hundreds of representa- 
tive lawyers, judges and law teachers 
from all parts of our country and 
some of these issues will be decided 
at this meeting. 

The Conference of Chief Justices, 
whose current Chairman is the dis- 
tinguished Chief Justice of my own 
state, and the Conference of Com- 
missioners on Uniform State Laws, 
will be in the vanguard of the reg- 
istrants. My visit to Texas last week 
convinces me that rare and unlim- 
ited hospitality awaits each group. 
All hotels and the hundreds of Dal- 
las homes in which our members 
and their ladies will be entertained 
are completely air-conditioned and, 
beyond the serious features of the 
week’s program, there will be a con- 
tinuous round of the kind of gayety 
and entertainment for which our 
Texas friends are noted. Good hotel 
rooms are still available and mem- 
bers are urged to complete their ad- 
vance registrations by (en- 
closing the $10.00 fee) addressed to 
Association Headquarters in Chica- 
go. 

A special feature this year will be 
the New Members Breakfast which 
is to be held in the Ballroom of the 
Statler-Hilton Hotel, Monday, Au- 
gust 27 from 8 to 9:30. It will be a 
mammoth gathering attended not 
only by new members but also by 


mail 





all officers and members of our 
Board of Governors, the past Presi- 
dents, the members of our Member- 
ship Executive Committee, Circuit, 
State and Metropolitan chairmen, 


Junior Bar leaders, and all other 


workers in the recent membership 
campaign. All are urged to write in 
advance and reserve their tickets for 
this function in honor of new mem- 
bers. 

Already the success of our mem- 
bership campaign is reflected in the 
numerous activities of the Associa- 
tion. Manpower has been increased, 
funds for our undertakings are more 
adequate and enthusiasm is at an 
all-time high. 

The first issue of The American 
Bar News has made clear to our 
growing membership that there is 
work and opportunity in the Asso- 
ciation for all, and that much re- 
mains to be done. 

The mobilization of the profes- 
sion must be a continuing process 
in which the young will have a lead- 
ing part. The Junior Bar Confer- 
ence is promoting in all states group 
admission ceremonies and “coming 
out” luncheons for the new lawyers. 
Supreme Court Justices are urged to 
bring together in one group at the 
state capitols or other convenient 
places all candidates for admission 
so that impressive ceremonies may 
be combined with conviviality and 
thus encourage membership in state 
and local bar associations and the 
American Bar Association. 

Our seventeen Sections and sixty- 
four Committees have been engaged 
in many constructive enterprises 
this year. In the nature of things, 
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most of these carry over from 
year to year. The important Jenkins- 
Keogh legislation now pending in 
Congress to enable the self-employed 
to lay up annually some of their 
own earnings for old age under equi- 
table income tax provisions should 
claim the interest and support of all 
lawyers. To help our Committee on 
Retirement Benefits promote this 
salutary legislation, I have ap- 
pointed an Advisory Committee un- 
der the chairmanship of Lewis F. 
Powell, Jr., of Richmond, and we 
bespeak the interest and support of 
every member. 

The proposal to provide to all our 
members a bi-monthly pocket-size 
magazine, bringing to them down-to- 
earth articles relating to the every- 
day problems of lawyers in their 
practice is gaining wide support and 
we hope to report something con- 
crete on this at an early date. 

Numerous research projects are 
under way at the American Bar 
Foundation. Recently its Board of 
Directors and its Special Committee 
on the Administration of Criminal 
Justice met together to discuss the 
future of the currently conducted 
nation-wide criminal justice survey. 
The Survey is well advanced in its 
pilot phase, which began with field 
studies in Wisconsin in regard to the 
operation of police departments, 
prosecutors’ offices, criminal courts, 
and probation and parole agencies. 
The Wisconsin work is now nearing 
its completion. Meanwhile, a second 
field team is in Kansas, producing 
even better results. When the first 
team completes its assignment in 
Wisconsin, it will move into another 
state, perhaps Michigan. After hear- 
ing reports from the members of the 
Committee’s staff on the results 
which had already been obtained 
and estimates for the future, the 
Committee and the Board of Direc- 
tors unanimously agreed that the 
survey should be continued and ex- 
panded. This will involve addition- 
al financing, and the work will re- 
quire perhaps five years. However, 
when it is completed it will repre- 
sent the most thorough, comprehen- 
sive and constructive study of the 
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Administration of Criminal Justice 
ever undertaken in our country. 
The profession has reason to be 
proud of this public service. 

Now for the final account of the 
hospitality I have been enjoying: 

In Mexico City I was guest in the 
lovely home of President Manuel 
Escobedo, of the Mexican Bar Asso- 
ciation, and Mrs. Escobedo and was 
lavishly entertained by them and by 
Messrs. Miguel S. Macedo, Antonio 
Perez Verdia F., Juan B. Tamez and 
many other bar leaders of that great 
city. I have never been more cordial- 
ly received and am convinced that 
the lawyers of our two friendly coun- 
tries could gain much from closer 
associations. Although our legal sys- 
tems are derived from different 
sources, we share in common. the 
ideals of freedom and democracy. 

The dedication of the new Geor- 
gia Supreme Court Chamber, Chief 
Justice W. H. Duckworth presiding, 
was a memorable occasion attended 
by distinguished lawyers and jurists 
from all parts of the state. Constitu- 
tional government and liberty un- 
der law are matters of prime con- 
cern to lawyers in Georgia today. 

At the record breaking Annual 
Meeting of the Bar Association of 
Tennessee in Nashville, under the 
fine leadership of President and 
Mrs. Weldon White, President-Elect 
and Mrs. Clarence Kolwyck and Ex- 
ecutive Secretary and Mrs. John C. 
Sandidge, a splendid professional 
and social program was carried out. 
The lawyers in Tennessee are alert 
and_ progressive. 

The Wisconsin State Bar Associa- 
tion’s Annual Meeting at Madison 
was an unforgettable occasion, cele- 
brating as it did three outstanding 
professional accomplishments dur- 
ing the administration of President 
Alfred LaFrance: the establishment 
of a beautiful and well-designed new 
state bar building; the integration 
of the Wisconsin Bar by court order; 
and the streamlining of the judicial 
system of Wisconsin so as to bring 
about jurisdictional and procedural 
uniformity and eliminate a variety 
of courts of special and limited juris- 
diction. It was good to see President 





LaFrance, our former President Car| 
Rix, Chief Justice Fairchild, Gerald 
Hayes, Philip Habermann and man 
other old friends who are bar leader 
in that great and progressive state 
They all were most gracious to me 

At the Annual Meeting of the 
Mississippi State Bar Association jn 
Jackson, under the spirited leader. 
ship of President John C. Satterfield, 
member of our Board of Governors. 
I encountered Old South gracious. 
ness and cordiality at its best. The 
professional and social program was 
outstanding and reflected the great 
progress now being made in that 
state. Phil Stone, Gibson Wither. 
spoon, Pat Eager, Alice Nevils and 
others active in our Association had 
prominent parts in the meeting. 

President Arthur H. Nighswand. 
er of the New Hampshire Bar Asso- 
ciation and Mrs. Nighswander gra 
ciously met me at the Laconia 
Airport and took me on a delightful 
mountain drive to the Annual Meet. 
ing of that fine organization at Jef- 
ferson. There I saw many stalwarts 
of our Association who are leaders 
in that state body—among them, 
Willoughby Colby, its Secretary and 
Treasurer; Robert Upton, former 
member of our Board of Governors; 
and John W. Guider. I was dis 
tressed that beloved State Delegate 
Louis E. Wyman had been critically 
ill for several weeks. The lawyers of 
New Hampshire are hosts it is pleas 
ant to remember. 

The Annual Meeting of the Mon- 
tana Bar Association in Missoula 
was a most delightful and successful 
gathering where I was happy to set, 
in addition to President and Ms. 
Russell E. Smith, our former Presi- 
dent and Mrs. William J. Jameson, 
Mr. and Mrs. James Finlen, Mr. and 
Mrs. Carl McFarland and a host of 
others well known in our organiz 
tion. The courtesies accorded me 
there were many and most gracious. 
It has been heartening to learn that, 
in Montana and in all other states, 
bar meetings this year have had 
record-breaking attendance, reflect: 
ing our growing sense of profession- 
al responsibility. 

(Continued on page 74! 
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The objects of the American Bar Association, a volun- 
tary association of lawyers of the United States, are to 
uphold and defend the Constitution of the United 
States and maintain representative government; to ad- 
vance the science of jurisprudence; to promote the ad- 
ministration of justice and the uniformity of legislation 
and of judicial decisions throughout the nation; to up- 
hold the honor of the profession of law; to apply its 
knowledge and experience in the field of the law to the 
promotion of the public good; to encourage cordial in- 
tercourse among the members of the American Bar; and 
to correlate and promote such activities of the Bar or- 
ganizations in the nation and in the respective states as 
are within these objects, in the interest of the legal pro- 
fession and of the public. Through representation of 
state, territory and local bar associations in the House 
of Delegates of the Association, as well as large member- 
ship from the Bar of each state and territory, the Associ- 
ation endeavors to reflect, so far as possible, the objec- 
tives of the organized Bar of the United States. 

There are seventeen Sections for carrying on the work 
of the Association, each within the jurisdiction defined 
by its by-laws, as follows: Administrative Law; Antitrust 
Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Insurance Law, International and 
Comparative Law; Judicial Administration; Lakor Re- 
lations Law; Legal Education and Admissions to the 
Bar; Mineral Law; Municipal Law; Patent, Trade-Mark 
and Copyright Law; Public Utility Law; Real Property, 
Probate and Trust Law; Taxation; and the Junior Bar 
Conference. Some issue special publications in their re- 
spective fields. Membership in the Junior Bar Confer- 
ence is limited to members of the Association under the 
age of 36, who are automatically enrolled therein upon 





the official organ of the 


AMERICAN BAR ASSOCIATION 


published monthly 


their election to membership in the Association. All 
members of the Association are eligible for membership 
in any of the other Sections. 

Any person who is a member in good standing of the 
Bar of any state or territory of the United States, or of 
any of the territorial groups, or of any federal, state or 
territorial court of record, is eligible to membership in 
the Association on endorsement, nomination and elec- 
tion. Applications for membership require the endorse- 
ment and nomination by a member of the Association 
in good standing. All nominations made pursuant to 
these provisions are reported to the Board of Governors 
for election. The Board of Governors may make such 
investigation concerning the qualifications of an appli- 
cant as it shall deem necessary. Four negative votes in 
the Board of Governors prevent an applicant's election. 

Dues are $16.00 a year, except that for the first two 
years after an applicant’s admission to the Bar, the dues 
are $4.00 per year, and for three years thereafter $8.00 
per year, each of which includes the subscription price 
of the JourNAL. There are no additional dues for mem- 
bership in the Junior Bar Conference. Dues for the other 
Sections are as follows: Administrative Law, $5.00; Anti- 
trust Law, $5.00; Bar Activities, $2.00; Corporation, 
Banking and Business Law, $5.00; Criminal Law, 
$2.00; Insurance Law, $5.00; International and Com- 
parative Law, $5.00; Judicial Administration, $3.00; 
Labor Relations Law, $6.00; Mineral Law, $5.00; Mu- 
nicipal Law, $3.00; Patent, Trade-Mark and Copyright 
Law, $5.00; Public Utility Law, $3.00; Real Property, 
Probate and Trust Law, $3.00; Taxation, $6.00. 

Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th 
Street, Chicago 37, Illinois. 
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Views of Our Readers 








communication. 


« Members of our Association are invited to submit short. communications ex- 
pressing their opinions, or giving information, as to any matter appearing in the 
Journal or otherwise, within the province of our Association. Statements which 
do not exceed 300 words will be most suitable. The Board of Editors reserves to 
itself the right to select the communications which it will publish and to reject 
others. The Board is not responsible for matters stated or views expressed in any 





The Supreme Court 
and Our “‘Eroding Liberties” 


« The article in your June issue by 
R. Carter Pittman of the Georgia 
Bar on “The Fifth Amendment: Yes- 
terday, Today and Tomorrow” is a 
valuable contribution to the histori- 
cal background of the Bill of Rights. 
It is also a glaring disclosure of judi- 
is rape of the “self-incriminating 
clause” of the Fifth Amendment, 
which is nothing short of usurpation 
by the judiciary of the power to 
amend the Constitution by judicial 
decree instead of by amendment as 
provided by the Constitution. 

Mr. Pittman by preparing, and 
you by publishing this article, have 
reminded the American Bar of an- 
other of the repeated instances of the 
means by which the United States 
Supreme Court is gradually eroding 
our basic liberties, states rights, while 
fashioning an all-powerful Federal 
Government. Let us hope more law- 
yers, who, of all our citizens, are best 
able to understand and appraise the 
threatened danger, will vigorously 
offer their opposition to this trend 
before it is too late. 

WILLIAM I. PoTTER 
Kansas City, Missour? 


Don’t Water Down 
Military Justice 


" Mr. Walsh’s article entitled “Mil- 
itary Law: Return to Drumhead Jus- 
tice?” points up the delight of the 
human mind to forget the past and 
beguile itself with the thought that 





we are the masters of the system and 
not vice versa. There is no question 
that there was gross abuse of the use 
of the court-martial system during 
World War II and before—there will 
always be excesses in time of stress, 
and this is why there must always be 
checks against it. This is why our 
forefathers instituted a system of 
checks and balances in our govern- 
mental system. War is a time for 
discipline as the military leaders 
rightly say—this is true also in the 
use of court martials; however, there 
has always been abuse in this area 
in time of war. 

The continuous attacks of the mil- 
itary to attempt to water down the 
present military justice system 
should, therefore, be scrutinized with 
great care and caution. Excuses 
made after excesses have been com- 
mitted are a small solace to the vic- 
tim. 

GeorcE C. DREos 
Washington, D. C. 


Juvenile Delinquency— 
an Opportunity 


® I have just recently had occasion 
to reread in the July, 1955, issue of 
the JourNAL the fine article written 
by Judge Julius H. Miner of the 
Circuit of Cook County, dealing with 
Crime and Juvenile Delinquency. 
His warning emphasis on the 
growing divorce rate in this coun- 
try, now at a peak of approximately 
400,000 per year, confronts the var- 
ious bar associations of the United 


States with their opportunity, and, 
indeed, their obligation to lead the 
way toward a tightening of our di- 
vorce laws and their administration. 

Throughout our bar associations 
an increasing number of members 
are aware of our opportunity and 
duty in this regard. 

W. J. JACKSON 

Iowa City, Iowa 


Public Defender Article 
Had a Prophetic Meaning 


®" I read with great interest the ar- 
ticle by Judge E. J. Dimock, of New 
York, that the Public Defender Sys- 
tem was not desirable because it bore 
a resemblence to the courts of the 
totalitarian state, and I certainly 
was impressed by the logic of this 
fine article. 

The bill was introduced in the 
state legislature and passed the low- 
er house, and Terrence A. Carson, a 
prominent attorney made a one-man 
fight and was able to kill it in the 
state Senate. Fredric Marquardt, bril- 
liant editorial writer for the Repub- 
lic wrote an article and helped bury 
this bill. Mr. Carson wrote a very 
splendid article in the Weekly Ga- 
zette, a legal publication for the spe- 
cial meeting of the Arizona State 
Bar Association against the public 
defender system. It was on the same 
high plane that Judge Dimock’s ar- 
ticle was. Mr. Carson is an eminent 
constitutional lawyer, a profound 
student of history, philosophy, gov- 
ernment and economics. As a former 
trial judge and state and federal 
prosecutor for over twenty years, I 
was against this bill. 

Before the public defender system 
is established any place, they should 
remember what Herbert Hoover 
said before the Inter-American Bar 
Association in Dallas when he stated 
that three fourths of the world had 
been taken over by the Communist 
conspiracy due to the stupidity of 
well-meaning liberals. In another ed- 
itorial in the Republic by the distin- 
guished Marquardt, he quoted from 
a single sentence of the article by Mr. 
Carson which reads: “As long as we 
enjoy free courts and a free press 

(Continued on page 705) 
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(Continued from page 703) 
our liberty will not be in danger.” 
These prophetic words should be on 
the mast head of every lawyers’ pub- 
lication and every newspaper. 

Whether you are for or against 
the public defender system I think 
you will agree that these words have 
prophetic meaning. 

E. R. THURMAN 


Phoenix, Arizona 


In Defense of 
the Public Defender 


# Judge. Dimock’s article on the 
public defender system, as yet un- 
answered in your columns, compels 
me to advance the following com- 
ments. Some two years ago, I held a 
temporary appointment in the office 
of the Public Defender of the Coun- 
ty of Los Angeles, California. At pres- 
ent, I am active in the field of patent 
law. 

A solution to the problem of the 
indigent defendant in the form of a 
system of privately supported de- 
fense has been espoused by his hon- 
or. It should be obvious that a crimi- 
nal trial is a costly affair. However, 
the expense of counsel in trial may 
be negligible compared to the ex- 
pense of extensive investigation of 
the facts and intensive research in 
the law. There is no doubt but that 
an organized defense system is nec- 
essary. 

Most apprehensions of a “police 
state” might be allayed if it may be 
assumed that a civil service system is 
capable of providing competent, 
trustworthy civil servants. There 
seems nothing incredible about an 
impartial judiciary, and it seems 
equally reasonable that an attorney 
should be prepared to take either 
side of any adversary proceeding. 
The spectre of a “government official 
hobnobbing with*the district attor- 
ney” should be no more frightening 
to the indigent defendant than per- 
haps the sight of the district attorney 
hobnobbing with the judge or an 
appointed private defender hobnob- 
bing with both. An attorney on 
friendly terms with opposing coun- 
sel is not an unusual sight in our 
courts today. Such cordiality is con- 


To the attorney 
who worries 
about really big 
medical bills 


Where medical bills are concerned, 
every attorney probably has his own 
private “worry level.’”’ When did you 
last consider yours? 


Would you worry if your expenses 
for a sickness or injury pushed 
beyond $300 in a year? Or $500? 
Or $750? 


Then there’s your worry level. 
Above it, you really need help in 
meeting the bills. Dependable help. 


Hartford has it for you. Major 
Medical Expense Insurance. It’s 
just what the professional man has 
always sought—protection to help 
meet the costs of hospital accommo- 
dations and surgical care that his 
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standards require. Protection over 
and above what you can count on 
from regular hospitalization and 
medical insurance. 


Hartford has a number of Major 
Medical Expense plans for you to 
choose from. On a family or an indi- 
vidual basis. Healthy persons 14 
days to 66 years old are eligible. 


Get the full story! Find out how one 
of these Hartford policies can give 
you the immediate peace of mind 
you want —plus the financial help 
you will need when big medical 
bills come along! The coupon below 
brings you all the details . . . and 
places you under no obligation. 


—MAIL THIS COUPON NOW! ——— 


Hartford Accident and Indemnity Company 
Hartford 15, Conn. Dept. A8& 


Without obligating me, please send details 
about Hartford’s Major Medical Expense 
Insurance. 


Name 





Street. 





City. Zone. State. 





Your local Hartford Agent will gladly show 
you an actual policy and explain its features. 





ducive to intelligent advocacy un- 
cluttered by hostile and emotional 
outbursts or displays of tempera- 
ment. 

To say that an attorney, employed 
by the government to defend a client, 
will disserve that client if not de- 
pendent upon that client for com- 
pensation, loses sight of the fact that 
every attorney, as a member of the 
Bar and an officer of the court, is duty 
bound to defend his client to the 
limits of his skill and ability. A pub- 
lic defender, appointed to his posi- 
tion through a civil service system, 
need not be concerned about incur- 
ring the displeasure of judges, the 
District Attorney, or potential cli- 


ents. His only concern is the vigorous 
defense of the client to whom he is 
assigned by the court. 

The Public Defender is not beset 
with the economic facts of life that 
face the private practitioner such as 
rent, office help and private busi- 
ness to compensate him for the end- 
less hours that must be spent in re- 
search and investigation. He need 
not fear accepting unpopular causes 
which might cost a private practi- 
tioner his clientele. He is provided 
with adequate help and competent 
investigators to aid him in present- 
ing the evidence necessary to meet 
the well-prepared case of the District 
Attorney, aided by police personnel. 
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Judge Dimock’s blood runs cold at 
the arguments for the public defend- 
er system based on the facts that an 
unfounded defense will not be coun- 
tenanced or that dilatory or obstruc- 
tive tactics will not be used. Does the 
Judge’s blood boil if he knows that 
any attorney practicing before him 
is deliberately advancing an un- 
founded defense or is engaging in 
dilatory or obstructive tactics? This 
argument can only be a matter of 
ethics. 

A public defender does not refuse 
to defend a case. He will, of course, 
refuse to advance an unfounded or 
false defense. Like any other ethical 
practitioner, he may rely solely on 
the weaknesses of the prosecution’s 
case, still protecting his client’s 
rights and interests with every bit of 
his extensive skill and ability. He is 
aided by his years of experience with 
criminal law and procedure. He may 
be considered a respected, partisan 
advocate for his client. His sincerity 
on behalf of his client cannot be 
doubted. 


Pure reason does not teach that 
the adoption of the public defender 
system brings government to the 
brink of the police state. Over fifty 
years of experience with the public 
defender system in the County of 
Los Angeles is in itself a sufficient 
contradiction. No need to ask the 
public defenders or the satisfied cli- 
ents about the value of the public 
defender. Ask the judges, the police 
officers, the district attorneys and 
the members of the Bar who daily 
observe the public defenders in ac- 
tion. Their replies can only be inter- 
preted as an endorsement of the 
public defender system. 

Marvin H. KLEINBERG 
Haddonfield, New Jersey 


The Case Against 
Capital Punishment 


= I was pleased to see Judge Young- 
er’s article on “Capital Punishment” 
in the February, 1956, issue of the 
JourNAL. My own interest in this 
subject has been heightened by my 
presence in England this past winter 
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during a long and exhaustive public 
debate on the wisdom of retention 
or abolition of the death penalty. 
This debate has now resulted in the 
passage (as I write, the bill is ready 
for its third and final reading) by 
the House of Commons of a bill for 
abolition of the death penalty ex- 
cept for murders committed by per- 
sons already under a sentence of life 
imprisonment. 

Judge Younger’s conclusion (page 
199) that the “death penalty can be 
justified only if it is proved to be 
necessary and effective as a deter- 
rent” is a sound one. The value of 
the death penalty as a deterrent is 
today the crucial issue, and few peo- 
ple would raise any other if it could 
be answered conclusively. But, as 
both Judge Younger and the (Brit- 
ish) Royal Commission on Capital 
Punishment have stated, a definite 
answer is impossible on the basis of 
the available statistical evidence. 

Inability to answer the question 
whether the death penalty is a su- 
perior deterrent to unlawful homi- 
cide causes me to doubt the accuracy 
of Judge Younger’s further conclu- 
sion that “the burden of proof seems 
to be on the abolitionists. . . .” The 
death penalty is irrevocable and, as 
Judge Younger points out, there is 
always a possibility that innocent 
persons will be executed. Moreover, 
as the criminal law is presently ad- 
ministered, the death penalty is in- 
flicted upon only an extremely small 
proportion of those who actually 
commit murder. The imposition of 
the death penalty is so odious to 
most people that the public is un- 
willing to have it imposed in the 
manner most likely to have a deter- 
rent effect, 1. e., by public execution 
in the most painful manner possible. 
Finally, there is some evidence to 
support the psychologists’ deduction 
that the taking of life by the state 
may decrease rather than increase 
respect for human life, and may in 
fact act as a stimulant rather than a 
deterrent to murder. I conclude, 
therefore, that the death penalty can 
be tolerated only if these anomalies 
and loathesome consequences are 
counterbalanced by some _ positive 


social good. The burden of proof 
necessarily rests with those who 
would retain capital punishment. A; 
Judge Younger has said, “The death 
penalty can be justified only if it jj 
proved to be necessary and effective 
as a deterrent.” Since that cannot 
be proved, as he admits, it follows 
that the death penalty cannot be 
justified. 












ALAN W. Forp 


San Francisco, California 


The Constitution versus 


the U.N. Charter 


® Long ago Benjamin Franklin with 
his extraordinary understanding and 
foresight prophetically announced 
when the constitutional convention 
had adopted the Constitution of the 
United States: “We have given you 
a Republic—if you can keep it.” 

A series of recent decisions have 
demonstrated that Benjamin Frank 
lin’s warning is a timely one today. 
These decisions alert us to the seti- 
ous question of whether or not we 
can keep the Republic. The inroads 
upon the Constitution which are 
now finding favor in high places 
warn us that the American people 
will have to take an affirmative stand 
to preserve the Constitution of the 
United States if they want to keep 
the Republic which we now have 
under the Constitution. 

In the Steel Seizure cases, Youngs. 
town Co. v. Sawyer, reported in 343 
U.S. 579, the question before the 
United States Supreme Court was: 
Did the President have the consti- 
tutional power to seize the steel in- 
dustry? The case was argued pre 
cisely on that ground. 

The Chief Justice in that case in 
a dissenting opinion referred to the 
Charter of the United Nations a 
authority for the seizure. Two other 
Justices joined in the dissenting 
opinion. 

It has been urged in cases tried in 
California, lowa and Michigan that 
restrictive covenants violate sections 
contained in the Charter of the Unit 
ed Nations. 

In Rice v. Cemetery Association, 
it was urged that the United Nations 
(Continued on page 708) 
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International Airways, Love Field, Dallas, Texas. 





Non-stop flights to Dallas from New York, 
Washington, D. C., Nashville, Chicago, Kansas City and 
other major cities. 


Fast airtravel from any U.S. city by direct 
Braniff flights or well-timed connections. 


Two-abreast seating on all flights, includ- 
ing Braniff’s “THRIFT-FARE-FLITE” aircoach. Deep reclining 
seats and ample leg room permit perfect relaxation. 


The friendliest service aloft — celebrated on 
two continents. 


Million-mile flight captains; 27 years of fly- 
ing experience; an enviable safety record. 


Use the time you save for a pre-convention or 
post-convention trip to Havana, Mexico City, Panama or 
South America — only hours away by air. 


BRANIFPF “<...cAIRWAYS 


GENERAL OFFICES + 


DALLAS, TEXAS 


August, 1956 * Vol. 42 707 


Views of Our Readers 


Authoritative 
determination of 


ECONOMIC 
VALUE 





Our informative 
brochure, “What Every 
Property Owner Should 

Know About Appraisals?’ 
is an invaluable aid in 
discussing appraisals 
with clients. To receive 
it, write: Marshall and 

Stevens, 610 So. 

Broadway, 315-A, Los 
Angeles 14, Calif. 


MARSHALL ana STEVENS 


Land, Buildings, 
Equipment, 
Intangibles, 
Going Concern 
Values 

for 

Property 
Settlement, 
Merger, 
Inheritance Tax, 
Fair Market Value, 
Condemnation, 
Incorporation 
Applications 

or Dissolutions 





Chicago « Cincinnati ¢ Dallas 
Denver ¢ Detroit * Houston 
Los Angeles * Minneapolis 
New York ¢ Philadelphia 
Phoenix ¢ Richmond 

St. Louis * San Francisco 
Vancouver * Honolulu, T.H. 





ERIFIED 


= 
(ALUATIONS * 
> 





Check must be mailed 


YOUR NAME IN GOLD 70c 
DATE 40c—BOTH FOR $1.00 


American Bar Association Journal 


A 
BINDER 


for your 


JOURNAL 


(Holds Twelve issues) 


a 


$2.25 postpaid 


with order 
PERSONALIZE 


os 


1155 East 60th Street 
Chicago 37, Ill. 











(Continued from page 706) 

Charter supersede the Constitution 
of the United States and local laws. 
The Supreme Court of Iowa held, 
60 N.W. 2d 110: 


But plaintiff further urges that the 
restrictive covenants violate “public 
policy” and the treaty embodied in 
the Charter of the United Nations. 

It will suffice to say that that treaty 
has no application to the private con- 
duct of individual citizens of the 
United States. 

There the United States Supreme 
Court in 348 U.S. 880 held: “The 
judgment is affirmed by an equally 
divided court.” 

The case of Fujii v. State was an 
action commenced on the theory 
that the United Nations Charter su- 
perseded the Alien Land Law of the 
State of California. Fujii while in the 
Armed Services of the United States 
had lost title to some real property in 
California. 

The trial court found that the 
California Alien Land Law had not 
been nullified by the United Nations 
Charter. On appeal to the Appellate 
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Court of California, three judges by 
a unanimous decision held that the 
United Nations Charter did super- 
sede the California law and said in 
part as follows, 217 Pac. 2d 481: 


The Charter has become “the su- 
preme Law of the Land; and the 
Judges in every State shall be bound 
thereby, any Thing in the Constitu- 
tion or Laws of any State to the con- 
trary notwithstanding.” U. S. Const., 
Art. VI. sec. 2. The position of this 
country in the family of nations for- 
bids trafficking in innocuous gener- 
alities but demands that every State 
in the Union accept and act upon the 
Charter according to its plain lan- 
guage and its unmistakable purpose 
and intent. 


The Supreme Court of California 
reversed the Appellate Court, 242 P. 
2d 617. 

The case of Sipes v. McGhee, 25 
N.W. 2d, 638 Michigan—, involved 
the following covenant: “This prop- 
erty shall not be used or occupied by 
any person or persons except those 
of the Caucasian race.” 

The syllabus in the Sipes case 
sums up the opinion and tersely ex- 


presses the thinking of the court 


19. CouRTs—INTERNATIONAL Law- 
War. Intervention of World War, 
and declarations of statesmen, inter 
national deliberative bodies, Atlantic 
Charter, and United Nations’ confer. 
ence did not make restrictive cove. 
nants against minority groups $0 
much a matter of public policy rather 
than of private contract, as to wat- 
rant overruling precedent in favor of 
validity of such covenants on basis of 
facts contained only in amicus curiae 
briefs. 

The nation had a narrow escape, 
not only from having a super-govern- 
ment imposed upon it in violation 
of the Constitution, but also from 
the complete destruction of constitu: 
tional government in this country. 

It appears that the treaty-making 
power must be so curbed that it can- 
not be used to destroy our constitu- 
tional system of government. Only 
by so doing can we save the Consti- 
tution while we still have it. Every 
good American should be in favor of 
constitutional measures to save our 
constitutional system of government. 

It is of paramount importance at 
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this moment to adopt statutory and 
constitutional measures to prevent 
the Charter of the United Nations 
from destroying the Constitution of 
the United States and our system of 
government thereunder. 

V. J. HERMEL 


Minneapolis, Minnesota 


The Taxpayer’s Rights 
and the Policies of the OPA 


# I was interested in the article by 
Paul P. Lipton in the April number 
of the JouRNAL, “The Taxpayer's 
Rights: Investigation of Tax Fraud 
Cases’’. 

I have never been able to under- 
stand how a government tax agent 
could go to a bank and make it 
cough up all of a depositor’s rec- 
ords, without notice to the deposi- 
tor. I understand this is common 
practice among banks. 

Most of the bad decisions dis- 
cussed by Mr. Lipton were rendered 
asa result of the enforcement poli- 
cies of OPA. 

I predict that some of the worst 
decisions will be reviewed, now that 
a new era in the records field is 
opening up, in connection with the 
Government’s tax enforcement pro- 
gram. Professor Meltzer, cited by 
Mr. Lipton, and Professor Bernard 
Schwartz, not cited, have written 
trenchantly about the OPA deci- 
sions, and the wartime decisions of 
District Judges Robert N. Wilkin 
and Alexander Holtzoff will bear 
rereading by any lawyer having a 
records problem. 

CLAUDE McCo.Liocu 


United States District Court 
Portland, Oregon 


“Unanswerable Logic” on 

the Segregation Cases 

* I cannot resist writing to congrat- 
ulate Mr. Cook and Mr. Potter on 
their fine article on the School Seg- 
regation Cases which appears in the 
AMERICAN BaR ASSOCIATION JoUuR- 
NAL for April, 1956. 

The logic of the article is unan- 
swerable. It is a truly terrifying 
thing to have our Supreme Court 
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abandon fundamental rules of law 


in order to accomplish a result 
which they deem socially desirable. 
Deciding any case on the basis of 
material not in the record and not 
admissible had it been offered in 
evidence, is particularly dangerous. 
If such a practice continues, no law- 
yer will know how to try cases or 
how to advise clients as to the law. 

Professor Stumberg’s article, sup- 
porting the opinion, completely ig- 
nores the basic rules of law you dis- 
cuss and which all of us, as lawyers, 
depend upon in handling our cases. 

Assuming that the result was in- 
evitable, it is unfortunate that the 
Supreme Court abandoned all rule: 
of decision in reaching its conclu- 
sion. 


ROBERT ASH 
Washington, D.C. 


{Eprror’s Note: The articles on the Segregation 
Cases which appeared in our April issue pro- 
voked much comment from our readers. Two 
more articles appear in this issue. See pages 
727 and 730.] . 


710 American Bar Association Journal 


An Objection to 
the McCarthy Censure Article 


= As a member of the American Bar 
Association I resent your permitting 
the publication of Guy G. deFuria’s 
article, “The McCarthy Censure 
Case: Some Legal Aspects” in the 
April issue of the AMERICAN BAR 
ASSOCIATION JOURNAL. 

Despite your disavowal of assump- 
tion of “responsibility for the opin- 
ions or facts in signed articles, ex- 
cept to the extent of expressing the 
view, by the fact of publication, that 
the subject treated is one which mer- 
its attention” (page 348, April issue), 
the mere publication of the article 
can serve no purpose but to involve 
the American Bar Association in a 
controversy which originated and 
culminated in an indefensible polit- 
ical smear reflecting no credit on 
any of those who conceived it or 
participated in its execution. Why 
such a result was not foreseen by the 
Editor, the Board of Editors and the 
Advisory Board of Editors, if it were 
in fact submitted to and objectively 
considered by them, is a question 
the consideration of which is discon- 
certing. 


Wo. E. Loose 
Houston, Texas 


He Disagrees with 
Judge Dimock 


" The question of whether or not 
the public can be ably served by a 
particular government agency has 
always been a lively subject for de- 
bate. Judge Dimock has presented 
what might be termed the classical 
approach of those who fear what is 
sometimes called “creeping social- 
ism”. This is exemplified by the firm 
belief that government office cor- 
rupts those who are employed in it 
because of the government employ- 
ees’ fear of job loss if they act as 
they are supposed to although it 
might offend powerful forces. But we 
can all agree that no public office is 
better than those men who compose 
its staff. 


Admitting that the private system 
of legal aid is outmoded in so far as 









the indigent defendants are ¢op. 
cerned, in the same breath, wha 
does the good judge propose? Ra. 
ther than the construction of an of. 
fice of the public defender he pre. 
fers the very system he so vividl 
describes as a failure! At this junc 
ture the question arises “Why 
should the burden of paying for the 
defense of the poor fall upon the 
lawyer as a class?” Surely the lawyer 
class is not wealthy enough to bea 
this tremendous cost as time and 
actuality amply prove. Clearly the 
responsibility of the poor of a na. 
tion rests upon the people as 
whole. The grocers of the nation 
have never been charged with feed. 
ing the poor of their neighborhood, 
that having been long ago deter. 
mined to be the rightful province of 
our government. 

That a public defender would be 
acquainted with the members of the 
prosecution is not a terrible thing 
in itself. Are private criminal law 
practitioners ignorant of those they 
appear against so often? What truly 
matters is not the defendant’s fears 
of treachery but rather if it really 
exists. But even if an indigent de- 
fendant’s counsel ‘is capable and 
honestly loyal to his “client” to what 
avail unless his resources can match 
that of the prosecution? 

Judge Dimock overlooks the fact 
that no public defender must nec. 
essarily be forced upon an individu- 
al. Could he not have the right to 
enlist the aid of private counsel 
while utilizing the services of the 
office of the public defender? With 
such a staff available and with mone- 
tary support, in a serious case volun- 
teer help might be more accessible. 
The system is employed in our 
Armed Forces under the 1951 Uni- 
form Code of Military Justice and as 
an ex-officer of the Judge Advocate 
General’s Corps, United States Army, 
who was both a defense counsel as 
well as a prosecutor, I can say that 
it worked quite well, even though 
the defense counsel was subject to 
possible pressure by superiors. The 
reason it worked so well lay in the 
calibre of the officer and of the su- 


(Continued on page 712) 
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(Continued from page 710) 

periors. But if the office of a public 
defender were responsible only to 
the governor of the individual state 
and was limited to defending only 
the indigent, is this something to 
shrink from? Are we to subscribe to 
the theory that the law in its sub- 
lime majesty sees to it that both 
rich and poor alike are to be pro- 
tected from unjust prosecution by 
their own private resources? 

The only alternative to the pres- 
ent inadequate system is suggested 
to be “specially assigned counsel”, 
paid by government funds. Calami- 
ty! What a plum to be dished out to 
the favorites of the day! Even if not 
this, how then, if displeasure is in- 
curred (as suggested in the judge’s 
article) would the situation be pre- 
vented whereby after a short time 
only those counsel whose minds 
were amenable to a_ particular 
court’s theories of justice and pro- 
cedure would remain, to perform 
their “independent” tasks? 

No, Judge Dimock has made pain- 
fully clear the vital need for a strong 
Office of Public Defender system. By 
the way of suggestion, let such an 
office be responsible only to the gov- 
ernor of each state, the public de- 
fender of each county being ap- 
pointed by the joint efforts of the 
AMERICAN Bar AsSOCIATION and the 
local bar associations, which could 
also pass upon the fitness of the 
assistant public defenders in a man- 
ner that would insure ample compe- 
tition in the courtroom with their 
brothers, the assistant district or 
U.S. attorneys. 

RayMonpD B. GRUNEWALD 
New York, New York 


Another View of 

the Public Defender 

= Judge Edward J. Dimock’s article 
in the March, 1956, JoURNAL enti- 
tled “The Public Defender: A Step 
Towards a Police State?” jumps to 
some rather drastic conclusions con- 
cerning the supposed dangers to a 
free Bar and to a free society posed 
by the public defender system, but 
offers no workable alternative solu- 
tion to the problem of securing 
counsel for the thousands of indi- 


712 American Bar Association Journal 


gent clients clogging the courts and 
jails of this country. It is evident 
that the already over-solicited pub- 
lic is not going to contribute the 
great sums necessary for compensat- 
ing counsel for indigent clients in 
these thousands of criminal cases. 


If private money is not available, 
and use of public money is a step 
toward a “police state”, we have left 
two alternatives: Let thousands of 
indigent accused persons go unde- 
fended, or compel lawyers to take 
these cases without compensation. 
It is submitted that each of these 
results is as real a danger to a free 
Bar and a free society as are those 
dangers envisioned by Judge Dim- 
ock in the public defender system. 
Is it not “totalitarian” to compel 
members of the Bar to engage in 
criminal law practice without com- 
pensation, when such practice is 
against the interests of many law- 
yers’ civil practice or no-litigating 
office practice? Does a lawyer com- 
pelled against his will to defend an 
accused provide adequate represen- 
tation? How “free” is the Bar under 
such haphazard arrangements? How 
secure is the administration of jus- 
tice? How “free” is society when de- 
fense in criminal cases is available 
only to those able to pay the requi- 
site fee on the spot? 

It is said that the public defend- 
er’s interest is wedded to that of the 
state because he is paid by the state, 
and that his dependence on the state 
runs counter to his duty to the ac- 
cused. The answer to this is that 
public officials charged with public 
duties do not inevitably ignore the 
professional ethics and duties of 
their offices by slavish subservience 
to the government that pays them. 
If they did, judges themselves could 
not sit with impartiality on any case, 
because judges are paid by the state 
and would resolve every issue in fa- 
vor of the state and against the citi- 
zen. 

In a democracy, government is the 
servant of the people, and public 
officials are public servants. Adher- 
ence to the public duty and social 
utility of any public office is a sine 
qua non to the functioning of dem- 


ocratic government itself. Such aq. 
herence exists regarding most of oy, 
public offices, and there is no re; 
reason to believe that it does no 
exist in the office of public defender. 

The problem of the indigent a. 
cused rests chiefly on the Bar. The 
Bar is not so “free” as to be able ty 
ignore the necessities of justice. The 
solution lies either in noncompen. 
sated, compulsory service shared } 
all members of the Bar, or in desig 
nation of a competent, public spir. 
ited attorney, interested in criminal 
law, to offer the professional serv. 
ices necessary to maintain minimum 
standards of justice in a civilized s0. 
ciety. Such service does not exclude 
the paid practitioner. Private coun. 
sel is still available to those able to 
employ him. A dedicated public de. 
fender offers the safest and most ef. 
ficient alternative. The problem ol 
mal or non feasance in this office is 
essentially no different from that 
problem in any other public office, 
and its solution is essentially no dif: 
ferent. That solution is, as always, 
“eternal vigilance”. 


Joun R. WILLIAMs 
West Palm Beach, Florida 


He Liked the Article 
by Senator Smith 


® I read with interest, in your latest 
issue, the article entitled “Fair Trial 
and Free Press,’ by Senator Marga- 
ret Chase Smith, of Maine. It is the 
most balanced and understandable 
discussion of that very difficult prob- 
lem I have heard or seen. Senator 
Smith says she is a former newspa 
per woman and is not a lawyer, 
though one could not tell the latter 
from her intelligent discussion. 

Her comments on the difference 
in attitude of trial judgés and Ap- 
pellate or Supreme Court Justices 
who never sat as trial justices, were 
thoughtful and sensible. It may ac 
count for the fact that nearly all 
verdicts in libel cases against news: 
papers in Illinois, upheld by the 
trial judge, are reversed in the up 
per courts. The press frequently 
argues that if one is libeled by a 
newspaper, he can sue for damages. 
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In practice, it is a right without a 
remedy. 

DonaLD S. McKINLAY 
Superior Court of Cook County 

Chicago, Illinois 

Last Moment Revisions 

Give Editor Headache 


# May I point out one inaccuracy 
which appeared in my article in the 
May, 1956, issue of the JouRNAL [42 
A.B.A.J. 433]? The first two full 
paragraphs on page 436 (starting, 
respectively, with the words “The 
statutes further provide...” and “It 
would appear from the forego- 
ing...) are in part repetitive of and 
in part inconsistent with the last two 
paragraphs on page 435. The two 
aforementioned paragraphs on page 
436 should not have appeared. 

This situation apparently devel- 
oped when . . . I forwarded to you 
new text and corresponding foot- 
notes in order to bring the article 
completely up to date. In addition, 
the new footnotes forwarded by my 
letter were not printed; I am en- 
closing a copy of those footnotes.? 

Although the above error occurred 
in one of the more technical areas 
of discussion, it is an area in which 
the law has recently been changed 
and where your reader should have 
the most recent administrative devel- 
opments called to his attention. 

There were two other errors that 
may be noted: The third line in the 
last paragraph on page 490 (“The 
United States . . . founded upon”) 
should have been deleted. And in 
footnote 42, the title of the article 
by Gilbert A. Cuneo should read 
“Armed Services Board of Contract 
Appeals: Tyrant or Impartial Tri- 
bunal?”, 39 A.B.A.J. 375—not “Ty- 
rant or Imperial Tribunal”. . . . 

OweEN BIRNBAUM 
Arlington, Virginia 
A Net Worth Tax 
Instead of an Income Tax? 
* Tax expense is either voluntary or 
involuntary. The voluntary ones are 
those imposed because of our own 
housekeeping and desires. The in- 
voluntary ones are those imposed to 
overcome the wilfulness of nations 





that threaten us. Both taxes must be 


paid. We have no control over the 
acts of others, hence, the proposi- 
tion for a tax ceiling must fall. 

The fallacy in our present system 
is our shallow thinking about in- 
come and capital. A dollar before 
midnight, December 31, is income 
because it is earned that year. The 
same dollar a minute afterwards is 
capital because it was not earned the 
current year. Having an “income” tax 
and only one crack at “income”, a 
ruthless attack is made on that dol- 
lar. The present system is so compli- 
cated it can collapse of its own 
weight. 

Net worth is the proper basis for 
tax. Simple rules could define it and 
take care each year of the accumula- 
tions, and take off deductions for 
capital consumed. Without depreci- 
ation, and with very few adjustments 
for equities’ sake, the total taxable 
wealth would be within a constant 
range each year. The tax on $10,000 
income, if it represented net worth, 
might be $100, but if retained over 
thirty years the total tax would be 
$3000. If it is spent it goes to some- 
one else and is taxed there. It moves 
around, but in general it is not con- 
sumed. 

Is it true that “capital” may not be 
invaded? Capital is invaded every 
time an enemy is strong enough to 
invade another country and destroy 
its property. It is then wiped out for 
some persons. Capital is invaded in 
non-aggression years whenever the 
threats of other nations cause us to 
spend money that otherwise, after 
December 31st, would be what we 
call capital. 

A tax on net worth would dispense 
with other taxes. Rather than con- 
centrate all the tax in one year (pos- 
sibly on what was earned but spent) 
it would spread it out over the years 
and cover only that portion held 
onto. Objectively it is the solution to 
our problem; it will work simply, 
equitably and consistently. A tax on 
net worth would be borne in propor- 
tion to the property protected. It 
would enhance incentive, and en- 
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courage creative activity and risk 
taking. 

Marx and Engels are right. Capi- 
tal can be destroyed by heavy, pro- 
gressive income taxes. It is time to 
abandon the tax policies our ene- 
mies want us to follow. 


STANLEY L. BuRNs 
Proctor, Vermont 


Mr. Pittman and the 
Self-Incrimination Claim 

=" Regarding Mr. Pittman’s article in 
the June JouRNAL, it is not neces- 
sarily “true that those who claim the 
privilege against self-incrimination 
are guilty of that about which they 
refuse to testify” and that “that is the 
only respectable reason for claiming 
it”. 

Regardless of whether or not a 
person properly may claim the priv- 
ilege only when he is defendant in a 
criminal proceeding, it does not fol- 
low that refusal to answer a question 
may be a confession of guilt. For ex- 
ample, a person may refuse to answer 
a question as to his whereabouts on 
the day that a crime was committed, 
or whether he was in the company 
of the perpetrator at any time during 
that day. He may be perfectly in- 
nocent but have no alibi for the 
entire day. An affirmative reply 
would perhaps place him in serious 
jeopardy of indictment as at least 
an accessory. 

While the interrogator may logi- 
cally assume that the person was at 
the scene of the crime or with the 
perpetrator at some time, no one can 
properly assume that the person had 
a part in the crime. 

ARCHWORTH MARTIN 
Pittsburgh, Pennsylvania 





1. Footnotes: 

A. Section 11 of the Dockery Act of 1894 
(28 Stat. 209, 31 U.S.C. 76) provides for the 
——— by a disbursing office to the G.A.O 
of a a uisition for an advance of money, 
prior to its being acted upon by the Treasury 
Department, and for the countersigning by 
the G.A.O. of all warrants drawn and signed 
by the Secretary of the Treasury. Section 115 
of the Budget and Accounting Procedures Act 
of 1950 (31 U.S.C. 66(c) ) provides, Lag 
for the ns in whole or part of 
requirements of existing law that funds be 
requisitioned and advanced to accountable of- 
ficers, and that warrants an 
countersigned in connection with the receipt, 
retention, and disbursement of public moneys. 
See Joint Regulation No. 4 Rev. (Treas. Dept. 
~~? .O.) for exercise of a authority. 

See G.A.O. Gen. Reg. No. 122, May 1955, 
“Rendition of Disbursing Officers’ Accounts to 
the United States General Accounting Office.” 


August, 1956 + Vol. 42 713 























PROTECTION against the embarrassing 
and oft-times costly mistake of using the 
wrong word or term in the preparation of 


legal, or business papers, is assured when 


Mistake 


Like an Insurance Policy 


you consult 


WORDS and PHRASES 


Ath 


for free sample pages 





Use WORDS and PHRASES Today! 
“Tomorrow may be One WORD Too Late.” 





















WEST PUBLISHING CO. 


American Bar Association Journal 


ST. PAUL 2, MINN. 


by I 


= MI 
and © 
that 
may 

respo 
his 01 


‘In 
ing 
tion 

repre 
tion, 
objec 
achie 
these 


sults 
Se 
noto: 
that 
shou 
patil 
sults 


work 
and 
his { 
in t 
ploi 
of ti 
ing 

lawy 
that 
ists 

and 
pora 

















A Jomt Responsibility: 


Corporate Counsel and Retained Counsel 


by Phil E, Gilbert, Jr. + of the New York Bar (New York City) 


« Mr. Gilbert addresses himself to two groups of lawyers: corporation counsel 
and members of law firms retained by corporations to handle litigation. It is plain 
that the two groups will have to work together and it is equally plain that they 
may not always agree on the best course to follow. Mr. Gilbert analyzes the 
responsibilities on each side of this delicate relationship and offers advice from 


his own experience as to what each should do to achieve the best balance of their— se] never go over his colleague’s head 


skills, 





«In establishing a successful work- 
ing arrangement between corpora- 
tion counsel and counsel retained to 
represent the corporation in litiga- 
tion, we must bear in mind certain 
objectives which can and should be 
achieved. I think generally speaking 
these are as follows: 

First, of course, are effective re- 
sults. 

Second, is economy. Litigation is 
notoriously expensive, and anything 
that can be done to reduce the cost, 
should be done, so long as it is com- 
patible with achieving effective re- 
sults. 

Third, since the corporate lawyer 
works daily with the management 
and other personnel of the client, 
his familiarity with the individuals 
in the corporation should be ex- 
ploited. In litigation, a great deal 
of time can be consumed in achiev- 
ing a proper relationship between 
lawyer and client. We can assume 
that a proper relationship already ex- 
ists between the corporate lawyer 
and the corporate client or the cor- 
porate Lawyer wouldn’t be there. 


Fourth, each of the two lawyers 
will have certain peculiar assets 
which should be exploited. The cor- 
porate lawyer will be familiar with 
the operations of the client and the 
duties of its officers and employees. 
The retained counsel may not have 
the benefit of this familiarity, but he 
may be able to contribute a fresh 
and _ relatively open-minded ap- 
proach, and presumably he will have 
a somewhat greater familiarity with 
the processes of litigation. An effec- 
tive relationship must utilize both of 
these peculiar abilities. 

Fifth, each lawyer should have 
and assume clear responsibility for 
those aspects of the problem where 
he is the better qualified. 

Now it is obvious that if an effec- 
tive relationship is to be worked out, 
each lawyer must be prepared to give 
way to the other in those areas 
where the other is assigned the re- 
sponsibility. This is not always easy, 
and there must be a good deal of 
tolerance on both sides. In the en- 
tire relationship, of course, mutual 
obligations of loyalty are implicit. 
The retained counsel must recognize 





that he works with and through the 
corporate lawyer, rather than direct- 
ly with the client. Where disagree- 
ment arises, loyalty to the corporate 
lawyer requires that retained coun- 


to management. In exceptional sit- 
uations when he feels duty bound 
to protest, retained counsel can only 
resign. 

From my own experience I should 
say that the way in which corporate 
lawyers participate in litigation 
varies enormously. Some participate 
not at all or only in the most per- 
functory manner once the case is re- 
ferred. Others participate actively at 
every step. To my mind, the proper 
relationship is one that lies some- 
where in between, and I shall try to 
tell how I think this can best be 
achieved. I should describe the prop- 
er relationship as very close to the 
relationship between the English 
barrister “nd the solicitor. 


Retained Counsel . . . 

Responsible for Trial 

First, let us examine the responsibil- 
ities of retained counsel. I think it 
goes without saying that the actual 
conduct and technique of the triat 
are his sole responsibility. He will 
consult repeatedly with the corpor- 
ate lawyer, but both should recog- 
nize that final decisions at the trial 
must be made by the retained coun- 
sel. Any other course can often lead 
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to disaster. 

I should say too that the retained 
counsel must have primary responsi- 
bility for pleadings. He is an expert 
in this field in his own state, whereas 
the corporate lawyer, charged with 
responsibility for litigation in every 
court of every state where the cor- 
poration does business, can hardly 
expect to be as expert in pleading 
in a particular jurisdiction. Exam- 
inations before trial should ordinar- 
ily be conducted by the retained 
counsel, although I think it might 
be possible in some situations, where 
the corporation is defendant, early 
settlement is likely and the primary 
issue is the amount of damages, for 
examination of the plaintiff to be 
conducted by the corporate lawyer. 
The merit of having the corporate 
lawyer do it in such situations is that 
a certain amount of apparent econ- 
omy may be achieved, particularly if 
trial is unlikely. I believe, however, 
that most trial lawyers would prefer 
to do this job themselves, and I think 
the advantages of doing it otherwise 
are more illusory than real. 

On motions, such as motions ad- 
dressed to the pleadings or motions 
to dismiss a complaint, the retained 
counsel should have the prime re- 
sponsibility. In my own view, how- 
ever, the corporate lawyer can very 
properly take an active part here. 
The retained counsel, of course, 
must be primarily concerned with 
winning the case, and he will take 
every honorable step which he be- 
lieves to be contributory to that end. 
For example, he will very often feel 
it advisable to move to dismiss a 
complaint for failure to state a claim 
or cause of action. This may or may 
not be a wise thing, and often the 
net result of a successful motion on 
this ground is simply to give one’s 
adversary an opportunity to replace 
a poor complaint by a good one. I 
assume that retained counsel will 
have weighed this danger in deciding 
to move. But there is another factor. 
Motions themselves are, or can be, 
expensive in terms of legal fees, par- 
ticularly if an appeal is taken, and 
they may be wholly unproductive. I 
see no reason why the corporate law- 


yer, in consultation with retained 
counsel, should not decide that, on 
balance, he would prefer to see the 
case go to trial without the prelimi- 
nary motion. He may do this for rea- 
sons of expense. If the corporate law- 
yer decides against a motion, how- 
ever, he should assume full responsi- 
bility for this decision. On_ this 
matter of motions, I believe that 
many of my brethren would disagree, 
feeling that if one is charged with 
the trial of a case he should be per- 
mitted to take any steps which he 
considers conducive to a successful 
result. From one point of view, I 
think this is right, but at the same 
time I do believe that a corporate 
lawyer, who is a_ professionally 
trained expert and who in the end 
will have to justify to management 
the expenses incurred, can properly 
take a position on this matter and 
maintain that position. 


Open Covenants... 
Secretly Arrived At 


Settlement negotiations, to my mind, 
in all instances should be conducted 
by retained counsel and usually the 
corporate lawyer should not be pres- 
ent. Such negotiations for a corpo- 
rate client are no different from set- 
tlement negotiations for an indivi- 
dual client. Negotiations conducted 
in the absence of the client are ordi- 
narily much less time-consuming and 
more effective. Each negotiator may 
thereafter go to his client for approv- 
al, but privacy of negotiations be- 
tween lawyers eliminates the playing 
to the gallery which sometimes hap- 
pens if the client is present. In other 
words, “open covenants secretly ar- 
rived at” are usually better than 
“open covenants openly arrived at”. 

Interviews with witnesses can often 
be conducted very successfully with 
corporate counsel present to assist re- 
tained counsel and to suggest profit- 
able lines of inquiry. I believe, how- 
ever, that the retained counsel 
should always be given the oppor- 
tunity to have at least one interview 
before trial with witnesses in the ab- 
sence of corporate counsel. In cor- 
porate cases witnesses are often em- 
ployees of the client-corporation. 
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The corporate lawyer is part 9 
the management, and I _ persop. 
ally have found that an- employee 
witness is sometimes freer in discys. 
sions with retained counsel alone 
than he would be with a represent. 
ative of management present. I shall 
discuss later where I think corpor. 
ate counsel can be most valuable ip 
connection with witnesses. 

The retained counsel should have 
the primary responsibility for all 
memoranda and briefs filed in court, 
This carries with it the obligation 
to prepare a draft of papers suf. 
ficiently far in advance to permit sub: 
mission to the corporate lawyer for 
comment. For many of us this rep. 
resents a considerable upheaval in 
the normal practice of doing every- 
thing at the last moment. There is, 
however, no point in submitting a 
complicated brief to corporate coun- 
sel for comment on or near the due 
date. 

I think that one of the greatesi 
errors into which retained counsel 
can fall is failing to report to the cor. 
porate counsel as the case progresses. 
We are sometimes prone to feel that 
reporting to a client is a nuisance, 
but retained counsel can never for. 
get that, in the end, the corporate 
counsel is the one to whom manage 
ment looks for advice respecting the 
progress of the litigation. During the 
course of a case, Management is usu: 
ally going to talk about the case to 
corporate counsel rather than to re 
tained counsel. It is wrong to leave 
corporate counsel in a position of 
ignorance or semi-ignorance about 
the status of the litigation and of the 
problems which must be solved. 
There is a basic difference between 
representing a corporate client with 
a legal staff and representing an in- 
dividual client. In the former case 
the retained counsel’s primary It 
sponsibility is to the corporate law: 
yer, and the corporate lawyer is the 
channel through whom communicx 
tions with the client on matters o 
litigation must always be funneled 

Once the case is complete, the re 
tained counsel should submit his bill 
to the corporate lawyer and discus 
it with him alone. The corporate 
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lawyer must determine if the bill 
is proper and it is he who must 
justify it to management. He is ina 
peculiarly good position to know 
whether the fees are reasonable, 
and, therefore, he must assume the 
burden of explaining to manage- 
ment why they are reasonable, and 
in many instances why they are so 
unfortunately large. 


Finally, I think that retained coun- 
sel should assume responsibility in 
every case to pass on to the cor- 
porate lawyer post mortem recom- 
mendations which may lead to an 
improvement in the corporation’s 
practices so as to avoid a repetition 
of similar litigation in the future. In 
many fields, such as antitrust, un- 
fair competition, abuse of a confi- 
dential relationship, breach of war- 
ranty and even product liability, 
retained counsel is in a position, to 
make valuable suggestions designed 
to prevent recurrence. 


The Corporate Lawyer... 
Policy Considerations 


Now let us turn to the aspects of 
the joint effort which should be the 
responsibility of the corporate law- 
yer. In the first place he must be 
responsible to see to it that steps 
taken in the litigation are consistent 
with corporate policies and commer- 
cial considerations. Where, as occa- 
sionally happens, a corporation 
thinks that pleading such defenses as 
the Statute of Limitations hurts its 
standing with its dealers or sup- 
pliers or customers, then the corpor- 
ate lawyer should make this position 
quite clear at the very beginning. 
This kind of thing is not likely to 
occur to retained counsel. Another 
field of basic policy in which the cor- 
porate lawyer should have the full 
responsibility is that of evaluating 
the effect of the litigation on com- 
mercial relationships. For example, 
some corporations follow the prac- 
tice of rarely, if ever, suing a state or 
municipal customer on the theory 
that it may prejudice future large 
sales to such customers. This is a 
matter which the corporate lawyer 


should explain to retained counsel 
at an early stage. Obviously, retained 
counsel are in no position to judge 
this and may, unless warned, take a 
course totally inconsistent with the 
views of those charged with the cor- 
poration’s sales efforts. As another 
example, in an action based on a 
claim of confidential disclosure of 
trade secrets, patents may be collat- 
erally involved. The corporate law- 
yer must assume responsibility to see 
to it that the secrets case is handled 
in a manner consistent with possible 
future patent litigation. He should 
make this position known at an early 
stage to retained counsel, so that the 
latter does not have to concern him- 
self with matters extraneous to the 
immediate action. 


I think too, that the corporate 
counsel should at an early stage tell 
retained counsel what the range of 
possible settlement is. If a case is to 
be settled, it is obvious that the 
most economical course is to settle 
it, if possible, at a stage before large 
expenses have accrued—for  ex- 
ample, before lengthy examinations 
before trial. Since the retained coun- 
sel does not have the normal direct 
contact with his client, the corporate 
counsel should make an early assess- 
ment of his management’s views on 
settlement and should give the de- 
cision in flexible terms to the re- 
tained counsel. 


Another field in which the corpo- 
rate lawyer can perform extremely 
valuable service is in collecting and 
analyzing the corporate files relevant 
to the case. He can do this more 
efficiently than retained counsel. 
All of us know of the so-called 
“big case’ where weeks or months 
may be spent in going through 
corporate files. I believe that this 
search of the files can _ often 
be organized and supervised by the 
corporate lawyer, using, if possible, 
corporate employees, assisted where 
need be by retained counsel. I re- 
member once spending weeks going 
through approximately 25,000 file 
folders in preparation for trial of an 
antitrust action. I do not see why 
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corporate counsel could not have 
done this at far less expense, using 
properly instructed personnel of the 
corporation to do the basic work. 
The corporate lawyer, by expe- 
rience, is generally aware of obscure 
corporate practices which may not be 
apparent to retained counsel, except 
after long study. For example, in a 
recent matter in which I was coun- 
sel, it was important to determine 
the terms of sale of particular items 
purchased by the corporation. The 
opposing litigant had long since des-_ 
troyed the purchase orders he had 
received. A search of the corporate 
files turned up carbon copies of 
these printed purchase orders. Un- 
beknownst to me, however, these 
copies, although they were identical 
on the front sheet, did not during 
the particular period normally in- 
clude numerous conditions of pur- 
chase printed on the back of the 
original. This often happens in a 
large corporation, which may make 
numerous documents, 
some of which may be destroyed and 


copies of 


August, 1956 * Vol. 42 717 





some of which may not be identical 
with the copy sent to those with 
whom the corporation deals. Corpo- 
rate counsel here, being familiar 
with the practices of the corporation, 
told me that important provisions 
did appear on the back of the origi- 
nal sent to the opposing litigant, al- 
though copies in the corporate files 
did not indicate this. By the use of 
secondary evidence we were able to 
prove that the plaintiff knew of these 
conditions, and his implied accept- 
ance of these conditions was critical 
in the outcome of the action. I recog- 
nize that a well-prepared retained 
counsel will presumably inquire into 
these possibilities, but if the cor- 
porate counsel, with his knowledge 
of the business operations of the cor- 
poration, will assume responsibility 
for matters such as these, it will pre- 
vent mistakes, relieve retained coun- 
sel of a number of burdens, and will 
often reduce the cost of litigation. 

In all dealings with management 
the corporate counsel must take the 
lead and actually carry on practi- 
cally all the discussions with corpor- 
ate officers. Responsible as he is to 
management, he must assume the 
burden of persuading management 
that the course to be followed is cor- 
rect. 

I recognize that corporate counsel 
can hardly be expected to sit through 
every trial. I think, however, that he 
should make it a point to attend 
trials when he can, particularly 
where a newly retained counsel ap- 
pears. In this way he will be able 
to assess the ability of that counsel, 
and he will be able to explain to 
‘his management that the case was 
properly, or, perish the thought, im- 
properly handled. I also believe that 
corporate counsel, if he is skillful, 
can be valuable at a trial in encour- 
aging the nervous employee-witness 
who may feel that if the testimony 
he gives is damaging, his job will be 
in jeopardy. This is something which 
the corporate lawyer, as a representa- 
tive of management, can handle 
effectively. Retained counsel can 
hardly be as authoritative in re- 
assuring an employee-witness who 
has an awkward story to tell. 
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The Early Stages... 
Practicing Preventive Law 


Obviously the corporate lawyer will 
usually get into the case sooner than 
retained counsel. Before a dispute 
comes to litigation, inquiries are 
made, letters are exchanged and so 
on. At this stage the corporate law- 
yer can help to make the job easier 
at the trial. I have been embarrassed 
more than once by off-hand letters 
written by management in prelimi- 
nary discussions, where awkward ad- 
missions, very often based on false 
assumptions, are made by a busy 
manager not really informed about 
the matter in controversy. Here the 
corporate lawyer can achieve impor- 
tant results if his management will 
let him. 

The corporate lawyer, as the repre- 
sentative of the corporate client’s 
management, must assume the re- 
sponsibility for deciding if an appeal 
should be taken. It is, of course, im- 
plicit in all that I have said that the 
corporate lawyer is both a client and 
a lawyer, and he must assume the re- 
sponsibility of both capacities. He 
will, of course, be guided by his own 
views as to the likely result of an ap- 
peal, and by the views of retained 
counsel. But since the decision must 
be his, he must assume responsibility 
to decide and so instruct retained 
counsel. 

In many instances a corporate case 
will involve a technical engineering 
or commercial or trade question in 
which employee engineers or busi- 
nessmen will be the witnesses. In 
these instances the corporate lawyer, 
who is on familiar terms with the 
employees of the corporation, can 
save the retained counsel a great deal 
of time and difficulty if he will under- 
take the preliminary interviews with 
employee witnesses. He knows where 
to go, he knows the individuals con- 
cerned, and if he can elicit the gist 
of their story he can very often make 
it unnecessary for retained counsel 
to spend a great deal of time in find- 
ing out who the best witnesses 
will be and how they should be 
handled. Similarly, in those instances 
where an outside expert’s testimony 





























is required, the corporate lawyer, 
with his day-to-day familiarity with 
the business, can be very helpful in 
finding adequate experts, many of 
them employed by competitors in the 
field. I doubt that he can be as val. 
uable in the field of personal injury 
where medical experts are required, 
but even there, where the corporate 
counsel by experience has learned 
the possible injuries which may be 
sustained by the use of corporate 
products, he can be of real value in 
suggesting experts who might testify. 

Another possibility which the cor. 
porate lawyer should not overlook 
is that of collecting authorities on a 
question which prior litigation ha 
accumulated. All cases are different, 
but rarely does a case against a cor. 
poration present completely novel 
questions. Perhaps the corporation 
was sued in another state in a similar 
case some years before. The corpo 
rate law department is familiar with 
that fact. It may have the record and 
the memoranda and briefs from that 
case. The corporate lawyer, there. 
fore, should carefully investigate to 
see if there is anything in the cor- 
porate files which can help to re 
duce the difficult work of research- 
ing an obscure or limited point. Re. 
cently a corporate lawyer gave me 
the record in a California case in 
which the corporation was involved f 
some years ago. In that case corpo 
rate documents similar to those in- 
volved in, my case had _ been 
construed by the court. The decision 
in that case was never reported, but 
the record was available to the cor- 
porate lawyer, and the precedent was 
effectively used here in New York. | 
doubt that this authority would have 
been found by me at all, or if it were 
it could only have been found after 
enormous labor. 
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The Question of Fees... 
Educating Management 


Finally, it seems to me that the cor- 
porate lawyer must assume respon- 
sibility to educate management on 
the question of fees. Here again it 
must be recalled that the retained 
counsel will not have the normal 
direct contact with the client who is 
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paying the bill, and this must be the 
responsibility of the corporate coun- 
gl. Not long ago I represented a 
corporation in a wrongful death 
case. After much difficulty and in- 
vestigation it was possible to establish 


ibefore trial that the fatal device, 


which had been destroyed in the ac- 
cident, had not been manufactured 
by my client. The opposing attorney, 
prior to trial, faced with irrefutable 
evidence of this fact, stipulated a 
discontinuance. I submitted a state- 
ment of considerable size. The cor- 
porate lawyer had done very little to 
keep the client abreast of the situa- 
tion, and assumed no responsibility 
with regard to the fee. The client's 
president, who knew very little about 
the particular case and knew me not 
at all, took the view that since it had 
turned out that his company was not 
the manufacturer of the fatal device, 
itshould not have to pay any fee be- 
cause the suit should not have 
been brought! An effective corporate 
counsel could easily have prevented 


ithe misunderstanding and embar- 


rassment. 

Finally, let me summarize a few 
don’ts. A corporate counsel should 
never ask retained counsel to mini- 
mize costs by slapping together some 
pleadings to commence a suit be- 
cause in his mind the matter will be 
quickly settled. No responsible at- 
torney wants to do this. He must 
spend the time necessary to draw 
up adequate pleadings, partly be- 
cause it is his duty, and partly be- 
cause he has a certain pride in his 
workmanship. 

I would also ask the corporate 
lawyer to resist the temptation to 
second-guess. The job of any trial 
counsel is so sensitive and dif- 
ficult that it is, to my mind, unfair 
to talk publicly about how a dif- 
ficult wrong decision was made at 
the trial. Corporate counsel’s views 
will be given great weight on these 
matters by management and out- 
siders. I am not suggesting a con- 
spiracy of silence, but second-guess- 
ing cannot change an unfavorable 
result and the client may be pro- 
tected in the future by retaining 
other counsel. There is no need to 
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harm the retained counsel’s reputa- 
tion, particularly when he has no 
opportunity to defend himself. 

Worse, even than this, to my 
mind, is the business of handing 
down a last-minute ultimatum at a 
trial. Not long ago, I tried a difficult 
jury case in which I expected to 
prove quickly one particular issue by 
reading brief excerpts from the ex- 
amination before trial. The case 
came on just before the religious 
holidays. Corporate counsel at a 
luncheon recess near the end of the 
trial, with the corporation’s president 
present, took violent exception to 
this approach, and stated his view 
that failure to force admissions on 
the subject from the plaintiff's own 
lips on cross-examination would be 
fatal to the case. His view prevailed. 
The net result was that on a rel- 
atively unimportant and undramat- 
ic issue, instead of being able to 
present effective proof in ten minutes 
of reading of a deposition, I was 
forced to cross-examine a very dif- 
ficult plaintiff for an hour before a 
jury on the point. I made the point 
all right, but the jury did not forgive 
the delay in its holiday and [I lost 
the case. I accept the blame for not 
insisting on what I knew was best, 
but under such circumstances, it is 
most awkward for retained counsel 
to insist on his views and leave the 
corporate client’s officers with the 
impression that an important error 
of judgment is being made. 

In the same connection, I do not 
think it wise for corporate counsel 
during a trial to indulge himself 
in numerous whispered suggestions 
and notes to retained counsel. Per- 
haps emergencies might arise where 
this is required, but normally, I 
think that suggestions during the 
trial by corporate counsel should be 
reserved for the recesses. The cor- 
porate counsel rarely is sufficiently 
familiar with retained counsel’s 
methods, and it is extremely dis- 
tracting to be interrupted by re- 
peated suggestions during examina- 
tion. In the case of an emergency, 
usually a note to the effect that a 
five minute recess would be help- 
ful, is enough. I think, on the other 


hand, that it is always wise for re- 
tained counsel, before he finishes 
with a witness, to look in the direc- 
tion of the corporate counsel to see 
if the latter has anything to suggest. 
A mere nod of the head by corporate 
counsel is enough to convey the 
thought. In this connection, I also 
think that there is value in giving 
corporate counsel a copy of the trial 
book so that he can better follow 
what is going on. 

Finally, I would ask that corpo- 
rate counsel in all instances dissuade 
management from taking positions 
in a lawsuit as a matter of principle 
unless, on reflection, a matter of 
principle is really involved. Matters 
of principle often dissolve as a case 
progresses, and retained counsel 
often bears the blame for what ap- 
pear to be excessive charges. In the 
ordinary attorney-client relationship 
the attorney can prevent this hap- 
pening. When, however, he is work- 
ing through corporate counsel, he 
must rely on corporate counsel to 
prevent these excesses. 

In summary, I think that a good 
guide for the relationship between 
retained counsel and corporate law 
departments working together is the 
usual relationship between the Eng- 
lish barrister and the solicitor. 
There, as I understand it, the solic- 
itor retains and briefs the barrister, 
the barrister presents the case with 
the solicitor present, and the barris- 
ter has little direct contact with the 
client. Distinctions exist, of course. 
For example, I believe the practice 
in England in most cases is to have 
the solicitor interview the witnesses 
and brief the barrister on their ex- 
pected testimony. Even there, how- 
ever, I think that the corporate law- 
yer can to some extent effectively 
assume the position of solicitor, at 
least in the initial stages, particularly 
where witnesses who are employees 
of his corporation are concerned. 
The analogy is, perhaps, not com- 
pletely apt, but it does seem to me 
that if retained counsel and the cor- 
porate law department work to- 
gether in litigated matters as do the 
English barrister and solicitor, all 
will be well. 
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A Curious Checkerboard: 


Disparate Rules of Admission in Federal Courts 


by Hugh P. Williamson - Assistant Attorney General of the State of Missouri 


® Mr. Williamson’s research into the rules of admission to practice before the 
various federal courts will perhaps be surprising to many lawyers who had as- 
sumed that the rules were much the same the country over. In general, Mr. Wil- 
liamson shows, the higher the court the easier it is to get admitted to practice 
before it. Compare the relatively simple procedure for admission to the Bar of the 
Supreme Court of the United States with, for example, the examination that is 
required by the Northern District of Florida of all applicants except those who 
have been admitted by the Southern District of Florida! 





= Because of the steady geographi- 
cal extension of innumerable pri- 
vate businesses; a phenomenal in- 
crease in governmental bureaus and 
agencies; and the rapid economic 
development of certain hitherto un- 
developed physical areas in this 
country, lawyers are impelled to a 
degree of mobility without prece- 
dent. It is our purpose here to direct 
attention to the obstacles which such 
attorneys encounter when they seek 
to go into federal jurisdictions 
other than those in which they are 
admitted, and to suggest, in the com- 
mon interest, the desirability of com- 
ity between courts. 

An examination of the rules of 
admission to the United States Su- 
preme Court, the eleven United 
States Courts of Appeals, and the 
eighty-five United States District 
Courts, indicate that the rules of ad- 
mission promulgated by each were 
drawn wholly independently of each 
of the others; that each reflected the 
mental attitude of its authors, and 
that these attitudes ranged from the 
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liberal to the isolationist. As a con- 
sequence, a map of the United States 
setting out the ninety-seven federal 
court jurisdictions, would show some 
open, wholly unobstructed land, in 
part contiguous and in part de- 
tached; other portions surrounded as 
by a “Great Wall of China”, and al- 
most as unscalable; while yet others 
would be defended by moats, not 
wholly beyond fording, but involv- 
ing, in their crossing, labor collateral 
to the main objective, and a vexa- 
tious, costly delay. Such a represen- 
tation would closely resemble, in 
appearance, a picturization of Me- 
dieval Europe, and perhaps the re- 
semblance would go deeper than 
appearance. 

We might well continue this par- 
allelism, both in aspect and in fact, 
between our current legal order in 
federal courts and a long discarded 
social and economic system. 

The accredited legal traveler may 
journey with ease into the highest 
court of the land, the Supreme Court 
of the United States. To do so it 


is only necessary that he has been, 
for three years past, admitted to 
practice in the highest court of a 
state, territory or insular possession— 
(United States Supreme Court Rules 
2 and 3). 

But he should not, because of 
this, be misled, As he descends in the 
legal order his difficulties will ‘in- 
crease in ratio to his altitude. Into 
seven of the eleven United - States 
Courts of Appeals, he may go with 
only the accreditation necessary for 
admittance to the Supreme Court of 
the United States. These Circuits, 
which are open land, are the Third, 
composed of Delaware, New Jersey, 
Pennsylvania, and the Virgin Is 
lands; the Fourth, consisting of 
Maryland, North Carolina, South 
Carolina, Virginia, and West Virgi- 
nia; the Sixth, made up of Kentucky, 
Michigan, Ohio, and Tennessee; the 
Seventh, comprising Illinois, Indi- 
ana, and Wisconsin; the Eighth, 
which includes Arkansas, Iowa, 
Minnesota, Missouri, Nebraska, 
North Dakota, and South Dakota; 
the Ninth, which represents Alaska, 
Arizona, California, Idaho, Mon- 
tana, Nevada, Oregon, Washington, 
and Hawaii; and the United States 
Court of Appeals for the District of 
Columbia;-a total of twenty-nine 
states, two insular possessions, and 
two territories. 


But here the moats and lower bat- 
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tiements begin. To go into the First 
Circuit, composed of Maine, Massa- 
chusetts, New Hampshire, Puerto 
Rico, and Rhode Island, the attor- 
ney must have previously 
admitted to practice in some other 
United States appellate court. To 
go into the Second Circuit, con- 
sisting of Connecticut, New York, 
and Vermont, the attorney must 
maintain an office within the terri- 
tory embraced by the Circuit. To be 
admitted to the Tenth Circuit, the 
lawyer must, as a minimum require- 
ment, have been licensed in the su- 
preme court of some state within the 
Tenth Circuit. 

But when the legal pilgrim jour- 
neys through the lands of United 
States District Courts, his progress is 


been 


as checkered as was that of the spiri- 
tual pilgrim whose struggles were so 
vividly depicted by John Bunyan. 
Into thirty of these district courts 
he may go freely if he has been li- 
censed to practice in the highest 
court of any state. Into eight others 
he may go if he has been licensed 
to practice in a district court out- 
side of the state in which any one 
of these eight courts is located. Into 
one, the District of Connecticut, he 
may go if he has been admitted to 
any district court within the First 
and Second Circuits. Into two he 
may go only after an examination. 
Into twenty-two others he may go 
only after he has been licensed to 
practice in the state in which the 
district court is located. And here 
the moat expands into a veritable 
Slough of Despond, because this re- 
quirement entails acquiring the 
qualifications (in many cases resi- 
dence in the state, which, in some 
instances, is one year) preliminary 
to taking the state bar examination; 
studying for the examination; wait- 
ing to take the examination and then 
Waiting to ascertain whether or not 
the examination has been passed; 
and, if successful, wait until he is 
granted a license to practice in the 
state courts—in order to be eligible 
for admission to the district court to 
which his practice may be wholly 
confined. This requirement involves 


a sheer waste of time, money and 
efforts. 

In eleven districts an attorney will 
be admitted only after he has been 
admitted to the state Bar and has 
acquired a residence in the state. 

In the United States District Court 
for the Eastern District of New York, 
any member of the Bar of the States 
of New York, New Jersey, Connect- 
icut, and Vermont will be admitted. 

In the Southern District of New 
York an attorney will be admitted 
who is a member of the Bar of New 
York or New Jersey. 

The Middle District of Pennsylva- 
nia requires residence within the 
district or the maintenance of a law 
office therein and admittance to 
practice in the Supreme Court of the 
United States, or the Court of Ap- 
peals for the Third Circuit, or the 
Supreme Court of Pennsylvania. 

The District of Kansas requires li- 
cense to practice in the state courts 
and residence or maintenance of a 
law office in the state. 

The Western District of Pennsyl- 
vania requires admission to practice 
in the Supreme Court of Pennsylva- 
nia or in the Supreme Court of the 
United States. 

The District of New Mexico will 
admit “any person having the quali- 
fications required by law for admis- 
sion to practice in the State of New 
Mexico or the Supreme Court of the 
United States.” 

The Northern District of Florida 
will admit only after an examina- 
tion by the court, unless the appli- 
cant has already been admitted by 
the Southern District of Florida, in 
which case he will be admitted with- 
out examination. We assume that 
even though an attorney had been 
admitted in the Fifth Circuit of the 
United States Court of Appeals 
(which includes Florida) he would 
still have to be examined by the 
court before being admitted to the 
Northern District of Florida. An at- 
torney will be admitted to try a par- 
ticular case if he has been admitted 
in any other District Court of the 
United States. 

Rules of admission to the South- 
ern District of Florida are similar ex- 
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Hugh P. Williamson has been Assistant 
Attorney General of Missouri for seven 
years. A graduate of the University of 
Missouri, he has served as Prosecuting 
Attorney for Calloway County, Mis- 
souri, and has written one book and a 
number of articles in newspapers and 
magazines on legal, economic and so- 
ciological subjects. 





cept that an attorney admitted to 
practice in the Supreme Court of 
Florida will be admitted. 

The remaining three districts do 
not have set admission rules. 

It should be noted that six of the 
eighty-five districts make special pro- 
vision for government attorneys to 
practice in their courts. 

The situation set forth above leads 
to peculiar results. For example, any 
member of the Federal Bar of either 
California district may go to Ari- 
zona or Washington, and be there 
admitted to a district court of the 
United States on motion without re- 
examination. In Arizona the state 
procedure is the same as the federal 
procedure. If, however, the Arizona 
Federal Bar member comes to a Cali- 
fornia Federal Court to be admitted 
he must first become a member of 
the California state Bar, and only 
then is he eligible to become a mem- 
ber of the Federal Bar of California. 
The California state procedure is 
not the same as the federal proced- 
ure, but the Arizona applicant must 
learn and pass a strange state proced- 
ure (which he does not mean to use) 
in order to be admitted to federal 
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practice which he has _ already 
learned. The Washington applicant 
is in no better plight. If a California 
federal lawyer is a member of the 
Bar of the Supreme Court, he will 
be admitted to the federal district 
courts of Idaho, Montana, or Nev- 
ada; but if a federal lawyer of one 
of those states comes to California 
federal courts, he must run the 
gauntlet without favor. Again, in 
New York, Southern District, a New 
Jersey lawyer may be admitted; but 
in New Jersey, a New York federal 
lawyer is not eligible for federal ad- 
mission unless he is also a New Jer- 
sey state bar member. Has it been 
thought that a license to practice in 
a federal court is one of the “states” 
rights? 


SECTION OF 
JUDICIAL ADMINISTRATION 


® At the Regional Meeting in Spo- 
kane, Washington, the Section of 
Judicial Administration conducted 
an institute on evidence, on Satur- 
day morning, June 2. The Chairman 
of the Section, Alexander Holtzoff, 
United States District Judge for the 
District of Columbia, presided, and 
was introduced by George H. Boldt, 
United States District Judge for the 
Western District of Washington. The 
panel consisted of the following: 

William S. Hawkins, Coeur d’A- 
lene, Idaho. 

Robert Meisenholder, Professor of 
Evidence, University of Washington 
School of Law. 

Willard J. Roe, Professor of Evi- 
dence, Gonzaga University School of 
Law. 

Thomas H. Tongue III, Portland, 
Oregon. 

A number of practical topics in 
the law of evidence were discussed 
by members of the panel, with num- 
erous questions and comments from 
the floor. The symposium was pre- 
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Activities of Sections 


Numerous other situations similar 
to the ones indicated above, and 
equally paradoxical, could be enu- 
merated. We shall not do so because 
they must be as obvious to the 
reader as they are to us. 

It would appear that the conclu- 
sion of this whole matter is that the 
rules of admission to practice in 
United States courts should be har- 
monized and simplified. Procedure 
and practice in all federal courts are 
very similar. An attorney qualified 
to practice in one of them is equally 
well qualified to practice in another. 
It is difficult to see why admission to 
practice in any one United States 
court should not, per se, admit the 
licensee to practice in any of the 
others. The present condition of 


sented to a large audience, which 
evinced a great deal of interest in 
the subject under discussion. 


SECTION OF 
CORPORATION, BANKING 
AND BUSINESS LAW 


" The program of the Section for 
its three half-day sessions at the An- 
nual Meeting in Dallas will be held 
in the main ballroom of the Hotel 
Adolphus on the afternoon of Aug- 
ust 27 and the forenoon and after- 
noon of August 28. The first of these 
three sessions will be a joint meet- 
ing with the Section of Patent, Trade 
Mark and Copyright Law. At that 
session, there will be a very inter- 
esting moot court argument with at- 
torneys of distinction representing 
both Sections. A program of the 
meeting has been published in the 
July issue of the AMERICAN Bar As- 
SOCIATION JOURNAL. 

Reports of Committees of the Sec- 
tion have been published in the 
July issue of The Business Lawyer, 
the quarterly magazine published by 
the Section. 

A business session of the Council 
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comparative insularity is not consist. 
ent with our concept of national 
unity. 

In conclusion, we call attention to 
that portion of the United States Sy. 
preme Court opinion in the case of 
Edwards v. California, 314 U.S. 160, 
in which the Court said, in part: 


It is frequently the case that a State 
might gain a momentary respite from 
the pressure of events by the simple 
expedient of shutting its gates to the 
outside world. But in the words of 
Mr. Justice Cardozo: “The Constitu. 
tion was framed under the dominion 
of a political philosophy less paro. 
chial in range. It was framed upon the 
theory that the people of the several 
states must sink or swim together, and 
that in the long run prosperity and 
salvation are in union and not in di- 
vision.” 








and of the chairmen of each com- 
mittee will be held on Sunday, Aug- 
ust 26, and the business session ol 
the membership will be during the 
afternoon session on August 28. At 
that time, recommendations of pol- 
icy by the Council or by committees 
of the Section will be acted upon 
by its membership. 

From the very large number of 
new members of the American Bar 
Association, many are accepting the 
invitation of this Section that they 
join in its activities. Any member 
of the Association who desires to 
do so in advance of the Dallas 
meeting need merely write a letter 
of application to the Sections 
Department, American Bar Center, 
Chicago 37, Illinois, and enclose a 
check for the $5.00 annual dues ol 
this Section. This will entitle a mem- 
ber to participate in the Dallas 
meeting, to receive copies of the val- 
uable papers as published in The 
Business Lawyer, to participate in 
sessions of this Section at regional 
meetings of the Association and 
otherwise share in developments in 
the broad and important fields of 
law dealt with by this Section. 
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The Union Shop Amendment: 


Compulsory “Freedom” To Join a Union 


by J. A. McClain, Jr. - Dean of the School of Law of Duke University 


® In this article, Dean McClain examines with critical eyes the decision of the 
United States Supreme Court in Railway Employes’ Department v. Hanson, de- 
cided May 21, which held that a 1951 amendment to the Railway Labor Act 
superseded Nebraska’s “right to work” law, in a case involving railway employees 
who did not want to join the union which had secured a so-called “union shop” 
contract. Dean McClain finds that the decision is contrary to a long line of Su- 
preme Court pronouncements on freedom of association and goes a long way 
toward changing the right to work from an individual matter of personal liberty 
into a collective right to be shared but not rejected by the fortunate workers 


upon whom the Court has bestowed it. 





" In the closing days of the October, 
1955, Term, the Supreme Court of 
the United States handed down an 
opinion which marks a milestone in 
the checkered history of the protec- 
tion of personal liberty under the 
Bill of Rights of the Federal Con- 
stitution. In Railway Employes’ De- 
partment, A.F. of L. v. Hanson, the 
Court held for the first time that a 
man may be compelled under an 
agreement authorized by federal 
statute to be a member of a private 
organization as a condition of em- 
ployment. It sustained the “right” 
asserted by unions under such an 
agreement to force workers to belong 
to a union and to comply with its 
requirements at least to the extent 
of payment of initiation fees, dues, 
and assessments, leaving for future 
determination the extent to which 
further requirements may be im- 
posed. 

The decision was the climax of 
the case of Hanson v. Union Pa- 


cific Railroad Co.,2 in which five 
employees of the Union Pacific 
brought an action for themselves 
and for all other employees simi- 
larly situated against the railroad to 
enjoin it from putting into effect a 
union shop agreement negotiated 
under authority of a 1951 congres- 
sional amendment to the Railway 
Labor Act (hereafter called the 
Union Shop Statute). The unions 
were brought in as parties defend- 
ant on motion of the Union Pacific 
made at the suggestion of the 
court. 

The trial court granted the re- 


lief requested, and on appeal the 
Supreme Court of Nebraska affirmed 
the trial court, holding that the 
Union Shop Statute violated the 
right to work and freedom of asso- 
ciation of individual workers guar- 
anteed by the First and Fifth 
Amendments of the Federal Consti- 
tution. The Supreme Court of the 
United States took the case on ap- 
peal, assigned it to the summary 
docket* and denied appellees’ mo- 
tion to transfer to the regular ap- 
pellate docket, which motion was 
predicated upon the importance of 
the issues involved. Arguments were* 
heard on May 2, 1956, and the 
Court rendered its decision on May 
21.5 Briefs amicus curiae and mo- 
tions for leave to present oral ar- 
gument in support of the Nebraska 
decision were filed by the attorneys 
general of eight states with right to 
work laws in force, by employee and 
employer organizations, and by com- 
plainants engaged in similar litiga- 
tion. Although the briefs were ac- 





1. 351 U.S. 225, 100 L. ed. (Advance p. 633), 
76 S. Ct. 714, 24 U.S. Law Week 4251 (decided 
May 21, 1956), “se 

2. 160 Neb. 669, 71 N.W. 2d 526 (1955). 

3. 64 Stat. 1238, 45 U.S.C. §152 (1952). 

4. Appeal filed October 7, 1955, and the 
case docketed as No. 451, Railway Employ- 
es’ Department, A.F.L. v. Hanson. Probable 
jurisdiction noted December 5, 1955. 

5. Note 1, supra. 

6. A brief was filed for the State of Ne- 
braska by its Attorney General, in which the 
Attorneys General of Florida and Mississippi 
joined; Texas, South Carolina, Virginia, South 
Dakota and Utah filed separate briefs; a brief 


was also filed by a General Committee of Rail- 
road Employees and Former Railroad Employ- 
ees Opposed to the Union Shop as were briefs 
on behalf of the United States Chamber of 
Commerce, the National Association of Manu- 
facturers, the National Right To Work Com- 
mittee, the American Farm Bureau Federa- 
tion, and the Southern States Industrial Coun- 
cil; and briefs were filed by the complainants 
in Payne v. International Association of Ma- 
chinists, pending as civil action No. 1044 in 
the federal District Court for the Middle Dis- 
trict of Georgia, Macon Division, and by the 
complainants in Sandsberry v. International 
Association of Machinists, pending as No. 
A-5061 in the Supreme Court of Texas. 
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cepted by the Court, all motions for 
leave to present argument, save that 
of the Attorney General of Ne- 
braska, were denied. Amicus briefs 
supporting the unions’ positions 
were filed by the American Federa- 
tion of Labor and Congress of In- 
dustrial Organizations and the Rail- 
way Labor Executives’ Association. 

Speaking through Mr. Justice 
Douglas, the Court unanimously 
reversed the holding of the Supreme 
Court of Nebraska. Mr. Justice 
Frankfurter appended a concurring 
opinion. 

The Court held, first, that the 
Union Shop Statute, as legislative 
action by Congress, is subject to the 
restrictions of the First and Fifth 
Amendments,’ thereby rejecting the 
principal argument of the unions 
that no constitutional issues were 


raised because only the action of 
private parties was involved. There- 
after, it recited the broad power of 
Congress to regulate labor rela- 
tions in interstate industries,’ and 
concluded that, “The choice by Con- 
gress of the union shop as a stabi- 


lizing force seems to us to be an 
allowable one”. The real merits of 
the case were held to involve mat- 
ters of policy for legislative rather 
than judicial consideration.® 


The Right To Work . . . 
Not Personal Liberty 

The Court acknowledged the Fifth 
Amendment's protection of a right 
to work in the ordinary occupa- 
tions of life, and to this extent sus- 
tained the holding of the Nebraska 
court. But, unlike the lower court, 
it treated the right to work not as 
a personal liberty of the individual 
but as equivalent to the long-range 
general welfare of the mass of work- 
ers, which Congress might well be- 
lieve would be promoted by the 
union shop.'® In the statute, the 
Court said, “The only conditions to 
union membership authorized 

are the payment of ‘periodic dues, 
initiation fees, and assessments.’”’ It 
held that a compulsory membership 
agreement restricted so as to require 
nothing more than these money pay- 
ments does not violate the freedom 
of association, overruling the deci- 


sion below that compulsory union 
membership violates “the freedom to 
join or not to join in association 
with others for whatever purposes 
such association is lawfully organ- 
ized,” and that it is not necessary 
to infringe upon this freedom in 
order to compensate the unions for 
their services as collective bargain- 
ing representatives. The Court 
brushed aside the finding below that 
initiation fees, dues, and assess- 
ments are used for political activi- 
ties and other purposes foreign to 
collective bargaining, saying in ef- 
fect that such extraneous expendi- 
tures are not authorized by the 
statute. It said that: “On the pres- 
ent record, there is no more an in- 
fringement or impairment of First 
Amendment rights than there would 
be in the case of a lawyer who by 
state law is required to be a mem- 
ber of an integrated bar.” The 
Court went on to hold that the rec- 
ord before it did not raise issues 
regarding impairment of freedom of 
expression or other cognate rights 
under the First Amendment, and 
it emphasized that its only holding 
was that “the requirement for finan- 
cial support of the collective bar- 
gaining agency by all who receive 
the benefits of its work is within 
the power of Congress under the 
Commerce Clause and does not vio- 
late either the First or Fifth Amend- 
mcnts”. And it concluded: “We ex- 
press no opinion on the use of other 
conditions to secure or maintain 
membership in a labor organiza- 
tion operating under a union or 
closed shop agreement.” 

In his concurring opinion, Jus- 


tice Frankfurter, following the po. 
sition he took in an earlier decision 
upholding the constitutionality 0 
state right-to-work laws,!* also said 
that the arguments on the merits 
involve legislative policy rather than 
judicial questions.'* He cited the 
decision in Adair v. United States, 
in which the Court had held that 
Congress was without power to for. 
bid railroads to condition employ. 
ment on agreements by workers not 
to join labor unions, and said that 
to his mind the problems raised in 
the Hanson case were “Conclusively 
and compendiously answered” by 
the dissent of Mr. Justice Holmes in 
Adair. 

The apparent ease with which the 
Court put aside all of the considera- 
tions herein discussed and upheld 
the Union Shop Statute is the more 
difficult to comprehend in the light 
of substantial concessions by counsel 
for the unions—concessions which we 
can rest assured were not made 
lightly. In argument before Presi- 
dential Emergency Board No. 98, 
appointed by President Truman to 
consider the union shop dispute be: 
tween the carriers and the unions 
following the 1951 amendment, 
counsel admitted: “. . . [O]f course, 
Congress could not make .. . {the 
union shop] mandatory;” and in the 
brief filed by the unions in Hanson 
they stated that they were “willing 
to assume for purposes of discussing 
this case that under the circumstanc- 
es existing in January, 1951, if Con- 
gress had made union membership 
a statutory condition of employment 
in the railroad industry serious con- 
stitutional questions would arise’. 





7. On this point the Court said: ‘The enact- 
ment of the Federal statute authorizing union 
shop agreements is the governmental action 
on which the Constitution operates, though it 
takes a private agreement to invoke the Fed- 
eral sanction.” 

8. “Industrial peace along the arteries of 
commerce is a legitimate objective; and Con- 
gress has great latitude of choosing the meth- 
ods by which it is to be obtained.” 

9. “To require, rather than to induce, the 
beneficiaries of trade unionism to contribute 
to its costs may not be the wisest course. But 
Congress might well believe that it would 
help insure the right to work in and along the 
arteries of interstate commerce. No more has 
been attempted here. The only conditions to 
union membership authorized by §2 Eleventh 
of the Railway Labor Act are the payment of 
‘periodic dues, initiation fees, and assess- 
ments.’ The assessments that may be lawfully 
imposed do not include ‘fines and penalties.’ 
The financial support required relates, there- 
fore, to the work of the union in the realm 
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of collective bargaining. No more precise allo- 
cation of union overhead to individual mem- 
bers seems to us to be necessary. The prohi- 
bition of ‘fines and penalties’ precludes the 
imposition of financial burdens for discipli- 
nary purposes. If ‘asessments’ are in fact im- 
posed for purposes not germane to collective 
bargaining, a different problem would be pre- 
sented.” 

10. Ibid. 

11. 160 Neb. at 696. 

12. American Federation of Labor v. Amer- 
ican Sash & Door Co., 335 U.S. 538, 542 (1949). 

13. “The provision of law now challenged is 
the latest exercise by Congress of its power 
under the Commerce Clause to promote peace- 
ful industrial relations in the functioning of 
interstate railroads and thereby to further the 
national well-being.” 

14. 208 U.S. 161 (1908). 

15. Transcript of Proceedings before Emer- 
gency Board No. 98, 34; Railway Employes 
Department, A.F.of L., v. Hanson, supra, Note 
1, Brief for Appellants, page 17. 
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The full implications of the ac- 
tion of the Court in relegating the 
question whether the individual lib- 
erties involved should be respected 
io the determination of Congress on 
the grounds of policy cannot be ap- 
preciated except upon review and 
consideration of a number of its pre- 
vious decisions regarding (1) the 
fundamental importance of the right 
to work in the ordinary occupations 
of life protected by the Fifth Amend- 
ment, (2) the basic importance of 
the freedom of association as one of 
the freedoms secured by the First 
Amendment, and (3) the amenabil- 
ity of congressional enactments un- 
der the commerce power to the Bill 
of Rights. 


A Social Principle .. . 
Not Individual Liberty 


The Court acknowledged that the 
Fifth Amendment guarantees a right 
to work in the ordinary occupations 
of life. Indeed, it could not well 
have done otherwise—as will shortly 
be seen. However, even here it re- 
turned to the area of policy, saying 
that Congress “might well believe 
that . {the union shop] would 
help insure the right to work in 
and along the arteries of interstate 
commerce” 

By this treatment, the Court has 
advanced a new and totally differ- 
ent concept of the right to work. 
Heretofore, it has always been un- 
derstood that it is an individual lib- 
erty of the highest order, not a so- 
cial principle of very vague limits 
and even more unclear application. 
The right to work has been used 
to protect the right of a Catholic 
priest to pursue his avocation,!® the 
right of Chinese to engage in the 
laundry business in San Francisco,17 
to contract for insurance regarding 
one’s business outside the state in 
which he resides,!8 to teach foreign 
languages,19 to be a freight train con- 
ductor,2° to be a fisherman,?! to be a 
state employee,?* and to teach in a 
municipally-supperted university. 
When applied to sustain the right of 
an alien to work in a restaurant not- 
withstanding a state alien quota law, 
Mr. Justice Hughes said:?4 


It requires no argument to show 
that the right to work for a living in 
the common occupations of the com- 
munity is of the very essence of the 
persenal freedom and opportunity 
that it was the purpose of the... 
[Constitution] to secure. 


In words subsequently adopted by 
the Court,?> Mr. Justice Bradley 
said in one case:76 


The right to follow any of the com- 
mon occupations of life is an inalien- 
able right. It was formulated as such 
under the phrase “pursuit of happi- 
ness“ in the Declaration of Indepen- 
dence, which commenced with the fun- 
damental proposition that “all men 
are created equal, that they are en- 
dowed by their Creator with certain 
inalienable rights; that among these 
are life, liberty and the pursuit of 
happiness.” This right is a large in- 
gredient in the civil liberty of the 
citizen. 

And Mr. Justice Harlan, on be- 
half of the Court, said in still an- 
other case:27 


The main proposition advanced by 
the defendant is that his enjoyment 
upon terms of equality with all others 
in similar circumstances of the privi- 
lege of pursuing an ordinary calling 
or trade, and of acquiring, holding 
and selling property, is an essential 
part of his rights of liberty and prop- 
erty, as guaranteed by the Fourteenth 
Amendment. The court assents to this 
general proposition as embodying a 
sound principle of constitutional law. 


Only a few months before the 
Hanson decision, Justice , Douglas 
dissented from a majority opinion 
which upheld the right of the State 
of New York to suspend from the 
practice of medicine a doctor who 
had been convicted of contempt of 
Congress.?8 He said: 

The right to work, I had assumed, 


was the most precious liberty that man 
possesses. Man has indeed as much 
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right to work as he has to live, to be 

free, to own property. 

The United Nations, in its Uni- 
versal Declaration of Human Rights, 
has recognized that “Everyone has 
the right to work”,?® attesting the 
individuality of the right and its 
universal acceptance. An article re- 
cently published shows that in the 
free nations of Western Europe the 
idea that a man may be compelled 
to belong to a union as a condition 
of employment is uniformly re- 
jected.3° In England there hs 
been continual controversy on the 
subject, and one of its most distin- 





16. Cummings v. Missouri, 4 Wall. 277 
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17. Yick Wo v. Hopkins, 118 U.S. 356 (1886). 

18. Allgeyer v. Louisiana, 165 U.S. 578 
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and he is denied the protection which the law 
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in the right to use his powers of mind and 
body in any lawful calling.” 

21. Takahashi v. Fish and Game Comm., 
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The Union Shop Amendment 


guished jurists, the Right Honorable 
Sir Alfred Thomson Denning,’in a 
speech delivered at the 1955 Annual 
Meeting of the American Bar Asso- 
ciation, deplored the invasion of 
the right to work by imposition of 
the restraint of compulsory union- 
ism.31 

But now, in the United States, 
the right to work has apparently 
been diluted—at least in the case 
of ordinary railroad workers who are 
opposed to having their jobs con- 
ditioned on compulsory union mem- 
bership. Their right to work is no 
longer an individual but a collective 
right shared with all other railroad 
workers, a collective right which may 
be molded and shaped by Congress 
in accordance with its notions re- 
garding the promotion of the inter- 
ests of the whole organized labor 
movement. 

The Court thereby turned the 
basic issue around completely, for 
the question in the Hanson case was 
one of individual liberty, not of en- 
hancing the collective strength of 
the labor unions. 


Compulsory Unionism ... 

A Step Toward Totalitarianism 
The view of the Court provides an 
entering wedge for the theory of the 
American Federation of Labor that 
the union is the common authority 
for ruling a society of workers, hav- 
ing in a sense the powers and re- 
sponsibilities of a government.*? But 





the right to use force to compel ad- 
herence and submission to rule is a 
prerogative of sovereignty, and here- 
tofore has been limited to govern- 
ment. If the unions should ultimate- 
ly succeed in obtaining unequivocal 
constitutional sanction of their 
scheme, we will have taken a long 
step towards establishment of a one- 
party totalitarian state. 

It is also a matter of demonstrable 
fact that the premise of the Court 
in this connection is unsound, for 
the unions have themselves admitted 
that the union shop is not necessary 
for them to have all the power they 
need to function effectively as col- 
lective bargaining agents. When 
George M. Harrison, President of 
the Brotherhood of Railway Clerks, 
appeared before the House Com- 
mittee on Interstate and Foreign 
Commerce on behalf of all of the 
non-operating railroad unions advo- 
cating the union shop bill in 1950, 
he specifically disclaimed the idea 
that the union shop is required to 
strengthen the unions’ bargaining 
position.38 

Additionally the legislative history 
of the Union Shop Statute may be 
searched in vain for an indication 
that Congress intended in the stat- 
ute, as attributed to it by the Court, 
to protect the long-range welfare of 
the workers, or to pass judgment 
on the controversy regarding the 
right of labor unions to claim all 
of the credit for the advances in the 








standard of living of the worker 
Economists differ widely on thes 
issues. The Court cited two zealot 
in the promotion of the interest; 
of labor unions, one an_ English 
socialist and the other a law pro. 
fessor who was formerly Solicitor for 
the Department of Labor.** But it 
ignored the more balanced apprai- 
sal of a group of leading American 
economists who participated in a re. 
cent symposium. The — unions 
themselves did not argue to the 
Court that Congress had had any 
such intent, for the record of testi 
money before its committees and de. 
bates on the floor of Congress 
show that the legislative intent was 
a very limited objective—to put the 
railroad unions in the same position 
as respects union shop contracts as 
the unions covered by the National 
Labor Relations and Taft-Hartley 
Acts,37 thereby securing to them 
compensation for their services as 
collective bargaining services from 
workers who were not union men- 
bers’ and giving the unions a 
greater measure of control over 
those workers for whom they bar- 

gain.39 
The respect accorded the indi. 
vidual rights of non-union railroad 
workers in the Hanson case con- 
trasts sharply with the force attrib- 
uted to fundamental liberties un- 
der other situations. In United States 
v. C.J.0., the Court construed §313 
(Continued on page 793) 





31. U. S. News & Wortp Report, September 
16, 1955, page 142. 

32. The American Federation of Labor, in 
its brief as amicus curiae in Lincoln Union 
v. Northwestern Co., 335 U.S. 525 (1949), thus 
advanced the contention that “The common 
rule of collective bargaining carries with it 
the legal doctrine that the union is the com- 
mon authority for government of a society of 
workers. It has in a sense the powers and re- 
sponsibilities of a government.” 

33. To a question asked by Congressman 
Harris whether the union shop would 
strengthen the unions’ bargaining position, he 
replied: 

“No; I do not think it would affect the pow- 
er of bargaining one way or the other, Con- 
gressman Harris. . 

* * 

“If I get a majority of the employees to 
vote for my union as the bargaining agent, 
I have got as much economic power at that 
stage of development as I will ever have. 
. . .” Hearings Before Committee on Inter- 
state and Foreign Commerce on H.R. 7789, 
8ist Cong., 2d Sess. (1950), 20-21. 

34. Webb, History or TRADE 
Gregory, LABOR AND THE Law. 

35. In May, 1950, a group of distinguished 
American economic authorities met in Wash- 
ington, D. C., under the auspices of Ameri- 
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can University, to consider the economic ef- 
fects of trade unionism. The papers and dis- 
cussion of this meeting have been published 
in a book entitled THe Impact oF THE UNION 
(Harcourt, Brace & Co., New York, 1951). The 
wide area of agreement by all of the partici- 
pants in the conference is summarized, at page 
379 of that volume, by Professor David Mc- 
Cord Wright as follows: 

“(1) All participants, except possibly Dr. 
Friedman, agree that there are important 
sociological and non-economic reasons for 
having unions. 

“(2) But we all agree that labor power 
like corporate power must be subject to re- 
straints for the public welfare. 


“(3) We all further agree that the wel- 
fare of individual labor groups is not neces- 
sarily identical with the welfare of the 
country as a whole, or of labor as a whole. 

“(4) The participants all feel that the 
present expectations of many labor groups 
as to what should be considered as a ‘nor- 
mal’ pattern of wage increases (for ex- 
ample the 10 percent per annum pattern) 
are far in excess of any reasonable expecta- 
tions that can be formed as to the future 
rate of growth of the economy’s productive 
capacity. 

“(5) We all agree that many of the 












fringe-end benefits and pension plans now 
being demanded could, if pushed much 
further, prove more harmful to the econ- 
omy than simple wage increases. 

“(6) It was generally conceded that many 
unions, by ‘feather-bedding’ and other prac- 
tices, create an atmosphere of slackness and 
sabotage, thus seriously retarding the eff- 
ciency of the fields concerned.” 

36. Hearings before Committee on Inter- 
state and Foreign Commerce on H.R. 7789, 
81st Cong., 2d Sess. (1950); Hearings before 
Subcommittee of the Committee on Labor 
and Public Welfare on S. 3295, 81st Cong. 
2d Sess. (1950); debates are recorded in % 
Conc. Rec. (1950). 

37. 96 Conc. Rec. 15735, 15736, 17047, 17050, 
17059 (1950). 

38. Hearings before Committee on Inter- 
state and Foreign Commerce on H.R. 7789, 
supra, Note 36, 9, 25, 38, 87, 89; Hearings be- 
fore Subcommittee of the Committee on 
bor and Public Welfare on S. 3295, supra, 
Note, 36, 6, 14, 33, 36; 96 Conc. Rec. 17050, 
17057, 17058 (1950). 0 

39. Hearings before Committee on Inter- 
state and Foreign Commerce on H.R. 1789, 
supra, Note 36, 11; Hearings before Subcom- 
mittee of the Committee on Labor and Public 
Welfare on S. 3295, supra, Note 36, 17, 18, 28; 
96 Conc. Rec. 17057 (1950). 
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The Segregation Cases: 





A Deliberate and Dangerous Exercise of Power 


by Sims Crownover + of the Tennessee Bar (Nashville) 


® Not since the days of the New Deal and President Roosevelt’s plan to “pack” 
the Supreme Court has the nation’s highest tribunal been so much in the public 
eye. In the April issue of the Journal, we published articles on both sides of the 
controversy. Since then, the editors have received many comments on those arti- 
cles, including several other articles. Two of those articles are printed here. Sims 
Crownover, of Nashville, Tennessee, calls for the invocation of the doctrine of 
interposition to defeat the Court’s determination, while Fagan Dickson, who says 
he was “raised in the Southern tradition” defends the Court’s holding. His article 


begins on page 730. 





"I have just read the segregation 
articles in the April issue of the 
JourNAL, as well as the editorial on 
page 348 and the case notes on 
pages 354 and 355. I also note that 
Mr. Hartley of Kansas City recog- 
nized the general low esteem in 
which the Supreme Court is now 
held in his letter to the JOURNAL. 

First, I would like to say that the 
article by General Cook and Mr. 
Potter is a masterpiece on the seg- 
regation subject. I suppose that I 
am somewhat prejudiced, being the 
counsel for the Tennessee Federa- 
tion for Constitutional Government, 
which is presently engaged in litiga- 
tion in our local courts on the seg- 
regation problem. 

Professor Stumberg concludes 
that “interposition just will not 
work”, based on his statement that 
a state court would not disregard an 
order of the Supreme Court and a 
federal marshal would execute the 
judgment without interference by 
the President or Congress, and that 





neither a governor nor a state leg- 
islature may nullify a constitutional 
principle. 

Obviously, Professor Stumberg 
has not studied fully the doctrine of 
interposition, which is well ground- 
ed in our political history. 

Every state has a right to interpose 
its sovereignty, as Madison stated in 
the Virginia Resolution of 1798 “in 
case of a deliberate, palpable and 
dangerous exercise of other powers 
not granted by the compact”. The 
question resolves itself into whether 
our constitutional compact is to be 
amended by constitutional process 
or by judicial fiat. 

This doctrine was first asserted by 
Thomas Jefferson, then Vice Presi- 
dent of the United States, in the 
First Kentucky Resolution in 1798 
when the Alien and Sedition Acts 
were passed by the Fifth Congress. 
These Acts made it a crime for any 
person “to write, print, utter or pub- 
lish . . . any false, scandalous and 
malicious writings against the Gov- 


ernment of the United States,” or 
others in the Government, including 
the President and members of Con- 
gress. 

Faced with a deliberate, palpable 
and dangerous exercise by the Fed- 
eral Government of powers not 
granted to it, Jefferson and Madison 
brought forth the solemn right of 
interposition. 

As Jefferson and Madison saw it, 
interposition is a right of last resort 
to be exercised in those “great and 
extraordinary cases” as Jefferson 
termed them, where a state is con- 
fronted with a usurpation of power 
that deeply and essentially affects its 
vital principles. It is not to be ex- 
ercised “either in a hasty manner 
or on doubtful inferior occasions”. 
It exists because it has to exist. The 
states created the Constitution and 
as its creator they constitute the 
court of last resort whether the com- 
pact made by them is violated. As 
Madison stated in a report of a com- 
mittee of which he was Chairman 
in the Virginia House of Delegates, 
in 1799, the Judicial Department is 
not the proper tribunal to make 
this final decision, stating: 

However true, therefore, it may be 
that the Judicial Department is, in 
all questions submitted to it by the 
forms of the Constitution, to decide 
in the last resort, this resort must 
necessarily be deemed the last in re- 
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lation to the authorities of the other 
department of the Government; not 
in relation to the rights of the parties 
to the constitutional compact, from 
which the judicial as well as other 
departments hold their delegated 
trusts. 

In any other hypothesis, the dele- 
gation of judicial power would annul 
the authority delegating it; and the 
concurrence of this department with 
others in usurped powers might sub- 
vert forever, and beyond the possible 
reach of any rightful remedy, the very 
Constitution which all were instituted 
to preserve. 


Another Vice President of the 
United States, and one of our great 
American statesmen, John C. Cal- 
houn, of South Carolina, in discard- 
ing the authority of the Judiciary 
Department to decide this question, 
said: 


I yield, I trust, to few in my attach- 
ment to the Judiciary Department. 
I am fully sensible of its importance, 
and would maintain it to the fullest 
extent in its constitutional powers and 
independence; but it is impossible for 
me to believe that it was ever in- 
tended by the Constitution that it 
should exercise the power in question, 
or that it is competent to do so; and 
if it were, that it would be a safe 
depository of the power. . . 

The judges are, in fact, as truly 
the judicial representatives of this 
united majority, as the majority of 
Congress itself, or the President is 
the legislative or executive represen- 
tative; and to confine the power to 
the judiciary to determine, finally and 
conclusively what powers are delegated 
and what reserved, would be, in 
reality, to confine it to the majority, 
whose agents they are, and by whom 
they can be controlled in various 
ways; and, of course, to subject 
(against the fundamental principle of 
our system and all sound political 
reasoning) the reserved power of the 
states, with all the local and peculiar 
interests they were intended to pro- 
tect, to the will of the very majority 
against which the protection was in- 
tended. Nor will the tenure by which 
the judges hold their office, however 
valuable the provision in many other 
respects, materially vary the case. Its 
highest possible effect would be to re- 
tard, and not finally to resist, the will 
of the dominant majority. 


Six years before Jefferson set forth 
the doctrine of interposition, the sov- 
ereign State of Georgia invoked the 
right of interposition. In Chisholm 
v. Georgia, 2 Dall. 419, 1 L. ed. 440 
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(1792) , it was held that a state was 
suable by individual citizens of an- 
other state and the Court entered 
an order compelling Georgia to pay 
a claim, which Georgia flatly refused 
to do on the basis that this power 
had not been granted to the Federal 
Government, it being the plain un- 
derstanding of the states ratifying 
the Constitution that the judicial 
power of the federal courts did not 
extend to claims brought against a 
sovereign state. This was not written 
in the Constitution, but was fully 
understood by all. 

Georgia passed a bill which never 
became law providing that any fed- 
eral marshal who attempted to en- 
force the mandate would be hanged. 

The several states thereupon over- 
ruled the United States Supreme 
Court by ratifying, in less than a 
year after its introduction in Con- 
gress, the Eleventh Amendment. 

The States of Kentucky and Vir- 
ginia by their Resolutions of Inter- 
position overruled Congress in 1798 
and 1799. And the Alien and Sedi- 
tion Acts expired in 1801 without 
ever becoming the law in Virginia 
or Kentucky, and were never obeyed 
by the citizens of those states or en- 
forced therein. 

Nor has it only been by Southern 
states that interposition has been as- 
serted. In 1814, when there was in- 
tense opposition to the War of 1812 
by the New England states, a con- 
vention met at Hartford, Connecti- 
cut, with delegates named by the 
state legislatures of Connecticut, 
Massachusetts and Rhode Island, 
and by local conventions in New 
Hampshire and Vermont, to con- 
sider a number of constitutional 
questions. Although the war ended 
before the state legislatures of the 
states other than Connecticut and 
Massachusetts passed resolutions, yet 
the Hartford Convention declared 
that states which had no common 
umpire must be their own judges 
and execute their own decisions, and 
that: 

In cases of deliberate common 
dangers and palpable infractions of 
the Constitution, affecting the sover- 


eignty of a state and the liberties of 
the people, it is not only the right, 





but the duty of such state, to inter. 
pose its authority for their protection, 
in the manner best calculated to se. 
cure that end. 


In 1832, South Carolina asserted 
the doctrine of interposition and 
nullification against the infamous 
“tariff of Abominations” giving rise 
to Calhoun’s famous exposition on 
interposition as a basic right of the 
sovereign states, portions of which 
are quoted above. Although Andrew 
Jackson bitterly opposed South Car- 
olina’s stand, they were successful in 
winning a revision of the tariff, and 
forced Henry Clay to back down. 

In 1859, the sovereign State of 
Wisconsin through a joint resolu- 
tion of the legislature interposed its 
sovereign authority and overruled 
the United States Supreme Court. 
Congress had enacted the Fugitive 
Slave Law in 1850, and in 1857, the 
Supreme Court in the Dred Scott 
decision upheld slavery as a practice 
reserved to the states to regulate. 

The abolition movement being 
very strong in Wisconsin, an editor 
endeavored to prevent the return of 
a fugitive slave to his Southern mas- 
ter and was arrested for violation of 
the federal act. The Wisconsin Su- 
preme Court intervened with a writ 
of habeas corpus and waged a de- 
fiant battle with the United States 
Supreme Court. The resolution de. 
clared: 


Resolved, That this assumption of 
jurisdiction by the Federal judiciary 
in the said case, and without process, 
is an act of undelegated power, and 
therefore without authority, void and 
of no force. 

Resolved, that the Government 
formed by the Constitution of the 
United States was not made the ex- 
clusive or final judge of the extent 
of the powers delegated to itself, but 
that, as in all other cases of compact 
among parties having no common 
judge, each party has an equal right 
to judge for itself, as well of infrac- 


tions as the mode and measure of 
redress. 

Resolved, that the principle and 
construction contended for ... that 


the General Government is the ex- 
clusive judge of the extent of powers 
delegated to it, stops nothing short 
of despotism, since the discretion of 
those who administer the Government, 
and not the Constitution would be 
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the measure of their power; that the 

several states which form that instru- 

ment have the unquestionable right 
to judge of its infractions; and that 

a positive defiance by those sover- 

eignties, of all unauthorized acts done 

or attempted to be done under color 
of that instrument is the rightful 
remedy. 

The slave was never returned and 
the Northern states amended the 
Constitution with the Thirteenth 
Amendment prohibiting _ slavery, 
overruling the United States Su- 
preme Court again. 

It has been contended that the 
Civil War settled the supremacy of 
the Federal Government, not only 
militarily but constitutionally, also. 
It is true that the right of interpo- 
sition is related to the right of se- 
cession, but the war did not settle 
the right. It settled only a question 
of superior force. The war, if it 
proved anything, proved that when 
one group of states is determined by 
force to contest the effort of another 
group of states to withdraw from 
the Union, law and sovereign rights 
are discarded and the issue is re- 
solved on naked force alone. 

The war did not establish the con- 
stitutional supremacy of the Federal 
Government over the member states 
of the Union and in no way can 
this be read into the Reconstruction 
amendments, namely, the Thir- 
teenth, Fourteenth and Fifteenth, 
which fail to alter the basic struc- 
ture of the compact, leaving still a 
union of states, each state retaining 
certain sovereign rights that it has 
never surrendered to the general 
Government, and each state still 
being entitled to make its own de- 
cisions except where a power has 
been prohibited to the states or the 
people by the Constitution. 

Even after the Civil War, the 
states have challenged the Supreme 
Court vf the United States, as evi- 
denced by Iowa’s defiance in a series 
of railroad land grant cases, whereby 
the Iowa Supreme Court disregarded 
the United States Supreme Court’s 
orders in three consecutive cases un- 
til it forced the high tribunal, de- 
void at that time of the prestige 





that underlies its power, to ignomin- 
iously back down. 

The doctrine of interposition rests 
not on expediency, but on simple 
fundamental principles. It relies up- 
on the assertion of a sovereign state 
that the Supreme Court has acted 
unconstitutionally; that we are not 
bound in honor or in duty, or in 
law, to abide by unconstitutional de- 
crees; and that the power to oper- 
ate public separate facilities is not 
a power prohibited to the states un- 
til this prohibition is clearly spelled 
out by valid constitutional amend- 
ments. 

If three fourths of the states agree 
that this power to operate racially 
separate but equal schools should be 
prohibited to the states, then that is 
the voice of the people. Until such 
a verdict is handed down by the 
people, we will continue to state 
that so violent a disruption in our 
long-established customs should not 
be thrust upon us by judicial fiat 
alone. 

We of the South know the sound 
reasons behind school segregation, 
that immense differences divide the 
races in the South in terms of moral 
standards, education, aptitude, cus- 
toms and culture. We hope that the 
doctrine of interposition will show 
to others that federal encroachment 
upon the reserved powers of the 
states far transcend the issue of 
schools or segregation, and that by 
the adoption of a resolution of in- 
terposition we may succeed in elevat- 
ing this controversy from the re- 
gional field of segregation to the 
transcendant national field of state 
sovereignty. 

Regardless of the success of our 
efforts, we will always continue to 
protest that as a matter of right we 
ought not to be compelled to com- 
ply with court orders that seem to 
us unconstitutional and, therefore, 
null and void. There will never be 
another Civil War. We seriously 
doubt that any federal marshal will 
endeavor to enforce orders that are 
contrary to the wishes of our people. 

Two of our Southern governors 
have called an interposition resolu- 
tion “legalistic poppycock” and of 
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Sims Crownover is a graduate of Van- 
derbilt University and the Vanderbilt 
University School of Law. He practices 
with his own firm in Nashville and is a 
former Chairman of the Insurance Sec- 
tion of the Bar Association of Tennes- 
see. He is the author of a book entitled 
“The Battle of Franklin”. 





no more legal effect than a “hound 
dog baying at the moon.” The At- 
torney General of the State of Ten- 
nessee has publicly asserted that 
interposition is “a vague governmen- 
tal doctrine of no judicial recogni- 
tion”. 

In answer to these and all others 
who ridicule the doctrine of inter- 
position, I quote from Thomas Jef- 
ferson’s own words in the First Ken- 
tucky Resolution: 

Resolved: That the Government 
created by this compact was not made 
the exclusive or final judge of the ex- 
tent of the powers delegated to itself, 
since that would have made its dis- 
cretion, and not the Constitution, the 
measure of its powers; but that as 
in all other cases of compact among 
parties having no common judge, 
each party has an equal right to judge 
for itself, as well of infractions as of 
the mode and measure of redress. . . . 

That this would be to surrender 
the form of Government we have 
chosen, and live under one deriving 
its powers from its own will, and 
not from our authority; and that the 
co-States, recurring to their natural 
right, in cases not made Federal, will 
concur in declaring these acts void 
and of no force, and will each unite 
with this Commonwealth in request- 
ing their repeal at the next session 
of Congress. 
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The Segregation Cases 


To summarize: the ultimate sover- 
eignty rests with the people of the 
respective states; they alone under 
Article V of the Constitution have 
the power to amend their basic com- 
pact; the Supreme Court, by revers- 
ing long-established constructions of 
the Constitution, or by distorting the 
clear meaning of constitutional pro- 
visions, has undertaken and is still 
undertaking, effectively, to amend 
the Constitution by its own decrees; 
by these actions the Court en- 


Equal Justice Under Law for All Citizens 


by Fagan Dickson - of the Texas Bar (Austin) 


= It is politically fashionable today 
to criticize the Supreme Court of the 
United States and to vote for poli- 
ticians who advocate tinkering with 
the United States Constitution. It 
should be of interest, especially to 
lawyers, to look ahead of this cam- 
paign and try to ascertain the effect 
it will have on our Government, if 
by chance it should be successful. 
The attack on the Supreme Court 
has become so bold and determined 
that the Senior Senator from Mis- 
sissippi in introducing a resolution 
in the United States Senate calling 
for an investigation of the extent 
and degree by which the Supreme 
Court had been indoctrinated and 
brainwashed by left-wing pressure 
groups, said; 

What the Bar and the people of the 

United States are slow to realize is 

that in the opinion on the school 

segregation cases the entire basis of 

American jurisprudence was swept 

away.! 

The President of the National As- 
sociation of Attorneys General, re- 
cently referred to the members of 
the Supreme Court as “Constitu- 
tional 5th Columnists [who] march 
with hobnailed boots across the face 
of sacred traditions and with legal 
sabres slash whole concepts of free 
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croaches upon powers clearly re- 
served to the states; the states must 
have some right to judge for them- 
selves whether the Court’s interpret- 
ations are acceptable, or whether the 
Court’s decrees constitute an infrac- 
tion of the compact; and that this 
right of the States would be mean- 
ingless if it could not be exercised 
effectively. 

In other words, if the compact 
among us is to be substantively 
changed, we as states have a right 


government out of the Constitu- 
tion.”? In 1935, when the Supreme 
Court decided the Schechter case 
(Schechter Poultry Corporation v. 
United States, 295 U.S. 495) which 
held the National Industrial Recov- 
ery Act unconstitutional, there arose 
a cry against the Court, but from a 
different quarter. We all are famil- 
iar with the furtive attempt to pack 
the Court and the bitter controversy 
that raged over that proposal. A 
brief look at the disappointed liti- 
gants today and the decisions of the 
Court which have caused the dis- 
content will throw some light on 
this new Supreme Court fight. 

The first major move in the new 
war against the Court arose over 
the Tidelands decisions.’ Although 
these cases involved the seaward 
boundaries of the states and para- 
mount rights incident to national 
sovereignty and did not involve the 
Tenth Amendment or any consti- 
tutional issue of states’ rights, op- 
position to the decisions was fo- 
mented and led under that banner. 
At the time, of course, resentment 
was also directed against the Tru- 
man Administration, which twice had 
vetoed resolutions passed by Con- 
gress fixing the seaward boundary 
of coastal states at three geographi- 


under the compact to demand tha 
the changes be agreed upon amo 
us as the compact itself provides, 

We in the South contend that in. 
terposition will work and is a valid 
governmental doctrine properly ip. 
voked where there has been a de. 
liberate, palpable and dangeroy 
exercise of powers by the Federal 
Government, whether it be the Sy. 
preme Court of the United State, 
the President or the United States 
Congress. 







cal miles. To fulfil a campaign 
promise of the new President, the 
Republican 83d Congress, First 
Session, passed the Submerged 
Lands Act (43 U.S.C.A. §1301) fix. 
ing the boundaries of all littoral 
States at three geographical miles 
distant from its coast line, without 
prejudice to the claim of any state 
“that its boundaries extend beyond 
that line”. (43 U.S.C.A. §1312) . No 
decision has been made to date as 
to whether or not Texas’ historical 
boundaries extend to the ten and 
one-half mile limit. However, the 
agitation against the Supreme Court 
because of its decision in the Tide. 
lands cases, continues. 

A nationwide campaign to reverse 
the Supreme Court’s decision in 
Missouri v. Holland, (1920) 252 
U.S. 416, started in 1952 with the 
introduction in Congress of the 
Bricker Amendment “to plug 4 
growing loophole in the Constitu- 
tion”. The Tidelands-States’ Right 
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1. Speech of Senator James O. Eastland in 
the United States Senate. ConcresstonaL RE- 
orp, May 26, 1955, page 6069. 

2. Speech of Attorney General John Ben 
Shepperd at the Texas Independence Day 
Celebration at Old Washington-on-the-Brazos, 
March 2, 1956. 

3. United States v. California, 332 U. S. 19 
(1947); United States v. Texas, 339 U. S. 70! 
(1950); United States v. Louisiana, 339 U. 5. 
699 (1950). 
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ers quickly merged with that move- 
ment. The Bricker Amendment was 
defeated in the Senate by a single 
yote in 1954, due to President -Eisen- 
hower’s Opposition, but a new ver- 
sion has been re-introduced by Sen- 
ator Everett M. Dirksen, of Illinois, 
and reported out favorably by the 
Senate Judiciary Committee.t This 
amendment, as presently written, 
would change the meaning of Sec- 
tion 10, of Article 1, Section 2 of 
Article 2, and Article 6 of the Con- 
stitution. Unless the President again 
turns thumbs down on this effort to 
overrule the Supreme Court, the 
country will shortly be faced with 
this new attempt to tinker with the 
Constitution. 


The Oil and Gas Industry... 
An Attack on the Judiciary 
The most influential group to lose 
a case has been the oil and gas in- 
dustry. Part of the industry was in- 
terested in the Tidelands decision 
and many individuals were drawn 
into that controversy because of 
state loyalty or Republican leanings. 
But it was not until the Phillips 
decision in 1954, (Phillips Petrole- 
um Co. v. Wisconsin, 347 U.S. 672) 
that the oil and gas industry joined 
the revolt against the Court. Presi- 
dent Truman had vetoed the Kerr 
Bill which Congress passed at the 
behest of the industry to prevent 
such a decision, It was thought that 
President Eisenhower would sup- 
port such a bill, but he vetoed the 
Harris-Fulbright gas bill which was 
passed by the 84th Congress, Second 
Session. When this bill was vetoed 
the Attorney General of Texas 
called for state interposition be- 
tween the Federal Government and 
the oil and gas industry to prevent 
the Phillips decision from being put 
into effect.5 Others who shy away 
from advocating nullification pro- 
pose to amend the Constitution, pre- 
sumably by excepting oil and gas 
from the provisions of the com- 
merce clause. As disappointed liti- 
gants, a great industry is being co- 
erced into an attack on the judicial 
department of the Government. 
The decisions of the Supreme 
Court which have aroused the most 


intense emotions have been the civ- 
il rights cases. The Sweatt case, 
which granted Negroes the right to 
attend the University of Texas Law 
School, started the rebellion in 
Texas. (Sweatt v. Painter, 339 U.S. 
629, 1950). Resentment against the 
Court has been intensified by the 
segregation decisions rendered in 
May, 1954, and reaffirmed in May, 
1955. Brown v. Board of Education, 
347 U.S. 483, 349 U.S. 294. These 
decision have been denounced by 
101 members of Congress in the so- 
called manifesto of May 17, 1956, and 
by the legislatures of Virginia, Geor- 
gia, South Carolina, Louisiana, Ala- 
bama and Mississippi. Although the 
decision was by a unanimous Court 
which clearly had jurisdiction over 
the subject matter, the anguished 
cry of “illegal” is frequently heard 
by those who insist that state stat- 
utes and constitutions should pre- 
vail. This is being said even though 
the Supreme Court of Texas in a 
unanimous opinion in McKinney 
v. Blankenship, 282 S.W. 2d 691 
(1955) , held that “That proposition 
is so utterly without merit that we 
overrule it without further discus- 
sion.” The disappointed litigants in 
these cases include a probable ma- 
jority of white people in the South- 
ern states. When these are joined 
with the militant Brickerites and 
added to the patriotic Texans, Cali- 
fornians and Louisianians who 
turned against the Government be- 
cause of the Tidelands decisions, 
and the oil and gas industry revolt 
because of the Phillips decision, the 
attack on the Supreme Court as- 
sumes serious proportions. 

Jn 1937,.the bill to enlarge the 
Court to fifteen members if incum- 
bent members over seventy years of 
age refused to resign was sponsored 
by the New Dealers who saw the 
nine old men as a roadblock to eco- 
nomic and social reform. Necessary 
legislation to meet the needs of mod- 
ern industrialization was being con- 
sistently struck down as unconstitu- 
tional because it failed to jibe with 
the predilections of the majority of 
the Court. Emotions touched off by 
the Schechter decision brought on 
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the unsuccessful and unfortunate at- 
tack not only on the judges, but up- 
on the Supreme Court itself as an 
institution of government. 

The cry today is against a -pro- 
gressive Court which recognizes the 
necessity for change to meet the na- 
tion’s problems in an enlightened 
and contracting world. The propos- 
als now are generally to freeze the 
prior decisions of the Supreme 
Court and stop the growth of con- 
stitutional law or to amend the Con- 
stitution in such legislative detail as 
to place the Supreme Court in a le- 
gal strait jacket. Also, threats are 
being made that Southern Senators 
will block confirmation of further 
appointments to the Supreme Court 
unless the appointee declares in ad- 
vance his opinions on states rights 
issues. When G.O.P. Chairman Hall 
and Democratic Chairman Butler 
agreed on a national television show 
that the platforms of both parties in 
the 1956 elections should state that 
the opinions of the Supreme Court 
in the segregation cases are the law 
and must be respected, a leading 
states rights newspaper in Texas 
challenged this view on the ground 
that the real question was “whether 
one United States Supreme Court has 
the right to revise the opinion of a 
previous United States Supreme 
Court on either constitutional or 
statutory law’.® 

Former Justice of the Supreme 
Court of the United States, James 
F. Byrnes, of South Carolina, writ- 
ing for the May 18, 1956, issue of 
the U. S. News and World Report 
said, ““The Supreme Court must be 
curbed. The Constitution author- 
izes the Congress to regulate the ap- 
pellate jurisdiction of the Supreme 
Court.” 

At the fiftieth annual meeting of 
the National Association of Attor- 
neys General at Phoenix, Arizona, 
on May 23, 1956, a resolution favor- 
ing limitation of the power of the 
United States Supreme Court to de- 





102 ConGREsSIONAL Recorp, 84th Congress, 
Second Sess., page D194, March 5, 1956. 

5. Speech of John Ben Shepperd entitled, 
“Interposition—Fact or Fancy”, delivered over 
Texas State Network on March 22, 1 

6. First editorial in Tue Datitas Mornine 
News of March 27, 1956. 
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termine whether federal laws super- 
sede state laws was adopted by a 
vote of twenty-eight to twelve. This 
resolution not only approved H. R. 
3 by Representative Howard W. 
Smith of Virginia and S. 3143 by 
Senator John L. McClellan of Ar- 
kansas, now pending before Con- 
gress, which would abolish the “Pre- 
emption Doctrine” but went further 
with this significant language, 

Nor shall such Congressional Act in- 
validate a provision of State law which 
would be valid in the absence of 
such act unless a power expressly 
granted to the Federal government by 
the Constitution of the United States 
is involved. 

Since the segregation cases will 
undoubtedly be used to generate the 
emotional background in the cur- 
rent fight, as the Schechter Poultry 
case was used in the 1937 court- 
packing fight, I will comment brief- 
ly on the Court’s ruling. The deci- 
sion in Brown v. Board of Educa- 
tion is legally correct, if the purpose 
of the Fourteenth Amendment was 
to establish equal justice under state 
law for all persons. It is hard to con- 
ceive how this amendment could 
have been written in any clearer 
language to accomplish that pur- 
pose. The Supreme Court merely 
enforced it literally and refused to 
engraft an exception onto it, even 
though a prior court had done so in 
Plessy v. Ferguson, 163 U.S. 537 
(1896) . The Brown decision was not 
a surprise to any lawyer who has 
kept up with the Supreme Court 
decisions in civil rights cases 
since World War II. In fact, if 
Plessy v. Ferguson had been fol- 
lowed the Court would have had to 
reverse a trend in its own decisions. 
There has been much misunder- 
standing about the rule of stare de- 
cisis as applied to Supreme Court 
decisions involving constitutional 
issues.* 

In Hertz v. Woodman, 218 U.S. 
205 (1909) , the Supreme Court said: 

The rule of stare decisis, though one 

tending to consistency and uniform- 

ity of decision, is not inflexible. 

Whether it shall be followed or de- 

parted from is a question entirely 

within -the discretion of the Court, 
which is again called upon to con- 
sider a question once decided. 
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In Groves v. Schmidlapp, 315 U.S. 
657 (1942), the Supreme Court, in 
overruling a prior decision of its 
own involving construction of the 
Fourteenth Amendment, held: 

No interest which could be served 

by so rigid an adherence to stare de- 

cisis is superior to the demands of a 

system of justice based on a con- 

sidered and consistent application of 
the Constitution. 

On the other hand, the Supreme 
Court in Helvering v. Griffiths, 318 
U.S. 371 (1942) , said: 

We have recently held as to another 

questioned decision of this Court that 

a long period of accommodations to 

an older decision sometimes requires 

us to adhere to an unsatisfactory rule 


to avoid unfortunate practical results 
from a change. 


The questions of “unfortunate 
practical results” in the segregation 
cases were weighted in favor of the 
Brown decision. Since the advent of 
the United Nations, world opinion 
has become an instrument of na- 
tional policy and is now probably a 
more powerful force than the atom- 
ic and hydrogen bombs. It is our 
single greatest weapon in combat- 
ting Communism throughout the 
world. World opinion in recent 
years has crystalized on the issue of 
race discrimination. It is as much 
abhorred as human slavery. Our na- 
tion’s single greatest asset in the 
ideological battle for free . men’s 
minds is the fact that our democ- 
racy is based on equal justice under 
law and incorporates the Christian 
principle of the dignity of each in- 
dividual, For this nation now to af- 
firm through its highest Court that 
its own fundamental law provides 
for second class citizenship based 
solely on the color of angjndividual’s 
skin, would make our task as world 
leader impossible. The consequences 
of this nation’s failure to lead and 
unite the free peoples of the world 
in a united front against Commu- 
nism is far more disastrous than the 
refusal to perpetuate race discrim- 
ination in tax-supported institutions 
in certain sections of the country. 

On June 8, 1949, Lieutenant 
Governor Allan Shivers, who was 
soon to succeed to the governorship 
of Texas, issued a statement to the 


























































Fagan Dickson was born in Kentucky 
near the Tennessee line. He received 
his B.A. degree from Georgetown Col- 
lege, Georgetown, Kentucky, and his 
LL.B. from Harvard. Admitted to both 
the Kentucky and Texas Bars in 1929, 
he has practiced in San Antonio and 
Austin. He was First Assistant Attor- 
ney General of Texas, 1947-1949, 





Capitol Press explaining his willing. 
ness to compromise Texas’ Special 
Tidelands claim to the ten and one- 
half mile zone by exchanging a per- 
centage of the revenue realized in 
the ten and one-half mile zone for an 
equal percentage of the revenue ob- 
tained outside that zone. He said: 

I resent as much as any other Texan 

the fact that the Federal Government, 

through a decision of the Supreme 

Court of the United States, is taking 

the so-called tidelands, a 10 mile zone 

off the shore of Texas, from the State 
of Texas; but the fact remains that 
it is being taken. J was reared to 
respect authority, and living under 
the system of government which I do, 

I recognize that historically the Sw 

preme Court of the United States is 

the final arbitrator in disputes over 
legal rights. 

This would seem to be a sound 
statement regarding the position of 
the Supreme Court in our Govern- 
ment for all who place countr) 
above party. If this philosophy is not 
adhered to and the fight against the 
Court continues, a great disservice 


‘will be done to the Supreme Court 


and to the country. 





7. See The Legal Tender Cases: A Cele 
brated Supreme Court Reversal by Justice 
Harold H. Burton, 42 A.B.A.J. 231, March 
1956. 
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A Section of Family Law 


Item”: 


by Paul W. Alexander + Judge of the Court of Common Pleas of Lucas County, Ohio 


® Among the recommendations elicited by the recent Survey of the Legal Profes- 
sion was one for the establishment of a Section of Family Law. After due screen- 
ing by the Committee on Scope and Correlation of Work (under the chairman- 
ship of Martin Dinkelspiel) the House of Delegates approved the project subject 
to a condition precedent that there be evinced sufficient interest by members of 
the Association to warrant the undertaking. Another committee was appointed, 
under Telford Orbison, of Indiana, to sound out the sentiment. Although a few 
hundred members signed pledges of interest, this committee encountered some 
opposition which it believed was due mainly to lack of adequate information. 
Judge Alexander was thereupon asked to write this article explaining, in the light 
of his experience, the need for the new Section and the advantages that could 


accrue therefrom. 





" Relatively speaking, it was just the 
other day that Dean Roscoe Pound, 
Dean Albert Harno and Glenn 
Winters were quoted in the Virgin- 
ia Law Weekly Dicta: “Divorce and 
Family Relations ... is about as 
live a subject as could be suggested.” 
In addition to radio, television and 
other mass media programs, a re- 
spectable list could be adduced of 
legal publications and state and 
local bar association programs tend- 
ing to indicate there are plenty of 
members of the legal profession who 
share the opinion of the above-named 
leaders of the American Bar Associ- 
ation. 

But something has happened— 
rather, failed to happen—which leads 
one to wonder if we as an Associ- 
ation are fully conscious of the facts 
and factors that have led many na- 
tional and local bar leaders to rec- 
ognize the relative importance of 


family law, of which divorce and 
family relations is a major sector. 
The Wisconsin Bar Association has 
a full fledged Section of Family Law. 
Utah has something similar. Most 
state and many local bar associations 
have committees on one or more 
phases of family law. One might rea- 
sonably infer that the American Bar 
Association, instead of assuming its 
rightful place of leadership in this 
field, has abdicated that position and 
relinquished it to others. At least, in 
recent years, it has offered virtually 
nothing to the public or to the pro- 
fession by way of direction, promo- 
tion, information or similar service. 
The closest it has come, so far as 
we can determine, has been to pro- 
vide a couple of small committees. In 
the Section of Criminal Law there 
is a Committee on Juvenile Delin- 
quency, headed by one of the coun- 
try’s foremost juvenile court judges, 


Gustav L. Schramm, of Pittsburgh. 
Presumably this ¢ommittee was 
lodged in the Section of Criminal 
Law because there could be found 
no less incompatible place for it— 
for it is the very quintessence of all 
juvenile court philosophy that juve- 
nile delinquency is not a crime, that 
the child is not to be dealt with as 
a criminal, and the principles and 
procedures of criminal law are not 
to apply. 

Since 1948, the American Bar As- 
sociation has had a small Special 
Committee on Divorce and Mar- 
riage Laws and Family Courts which 
was formed primarily for the purpose 
of establishing an Inter-professional 
Commission, designed to bring about 
improvement in the divorce law. 
Such a Commission was incorporated 
in 1950. Thereafter, the Special Com- 
mittee was continued from year to 
year by the House of Delegates for 
the sole purpose of acting as a liaison 
body between the American Bar As- 
sociation and the Interprofessional 
Commission. (Incidentally, the Com- 
mission has just published the result 
of its endeavors: Family Cases in 
Court, by Maxine Boord Virtue, 
Duke University Press.) 

Aside from these two small com- 
mittees, the Association provides no 
agency whatsoever to furnish guid- 
ance, information or help in any 
form to lawyer or layman beset with 





August, 1956 * Vol. 42 733 



















































A Section of Family Law 


a problem in family law. Although 
in the trial courts of many states, 
matrimonial actions outnumber all 
other civil actions combined, and 
although in most states it is said 
that a larger number of lawyers 
handle divorces from time to time 
than handle any other single type of 
litigation, yet there is no place in 
the entire American Bar Association 
where such a lawyer can take his 
problems in the field of matrimo- 
nial law to a group of his fellows; no 
place where he can gain the specific 
information he seeks; no place where 
he can discuss with his fellows from 
distant parts perplexing questions of 
substantive and adjective law; no 
place where he can exchange ideas, 
promote projects for his own bene- 
fit, for the benefit of the legal pro- 
fession, for the benefit of clients, for 
the benefit of the general public; 
no place to register complaints in 
this special field; no place for the 
working out of standards and their 
promulgation and maintenance; no 
place where he can communicate on 
a par with judges sitting in this 
field; no place where such judges can 
learn from such an interchange of 
ideas and experiences. (This last 
spot we have personally sought in 
vain for many years. Most domestic 
relations judges we know have told 
us they don’t attend American Bar 
Association meetings because they 
feel the Association has nothing to 
offer them.) 

Rather than blame the composi- 
tion of the Association or the special 
interests of its components, or other 
factors, it seems more likely that 
many of its members have not had 
occasion or opportunity (not to say 
inclination) to become acquainted 
with many of the aspects of family 
law and its manifold headaches and 
controversial problems. 


Callousness, Indifference... 
Or a Lack of Information? 

This writer cannot believe that any 
considerable segment of the Associa- 
tion is callous or indifferent regard- 
ing family law. We prefer to believe 
that wherever a dim view of the sub- 
ject may prevail, it is due to lack of 
experience in and information about 


734 








American Bar Association Journal 


the operation of the various phases 
of family law. 

After all, no matter how able a 
person may be, his judgment can be 
no better than his information. And 
it is through no fault of their own 
that so many able lawyers, be they 
general practitioners or specialists, 
do not possess complete and correct 
information in the field under dis- 
cussion. 

Everybody knows we learn next to 
nothing about family law in our 
law school training. Courses in per- 
sons or domestic relations are not 
noted for their popularity, no matter 
how well versed or how assiduous the 
teacher. The schools teem with stu- 
dents who hope to specialize in cor- 
poration law or tax law or estate 
planning (where the money is sup- 
posed to be.) But did you ever hear 
of one preparing to specialize in 
domestic relations? Neither did we. 

And in practice, while most young 
lawyers take a matrimonial case 
when they get one, that is about as 
far as they ever venture into the 
field of family law. It is neither suf- 
ficiently profitable nor pleasant to 
encourage positive pursuit. Most of 
it is abandoned to that estimated 2 
or 3 per cent—certainly less than 5 
per cent—of practicing attorneys who 
“make a business” of handling di- 
vorce cases and are known in most 
cities as the “divorce Bar.” And the 
avoidance of divorce practice seems 
somehow to entail non-participation 
to any appreciable extent in other 
phases of family law practice. 

Hence we lawyers for the most 
part have little more opportunity to 
glean information about the opera- 
tion of family law by experience than 
we had by study in law school. And, 
unhappily, reading transcripts of 
proceedings in family cases can easily 
misinform one as well as leave one 
quite uninformed about the things 
actually done to the members of the 
family by the operation of some par- 
ticular rule of law. 

Answers to be found, conflicts to 
be resolved, inconsistencies to be ad- 
justed, errors to be corrected, wrongs 
to be righted, problems to be solved, 
improvements to be worked out and 


worked for—all these abound in the 





field of family law. And the opinion 
is widely held that failure to meet 
these needs is having and will con. 
tinue to have a deleterious effect up. 
on a larger total of human being,, 
rich and poor, young and old, than 
in any other field of the law. 

The most conspicuous single ele. 
ment of family law is of course di- 
vorce. So much has been said by so 
many authorities for so many years 
about the evils and shortcomings of 
our divorce laws that we shall waive 
carrying coals to Newcastle and con- 
tent ourselves with another simple 
quotation from Roscoe Pound: 

It would not be easy to fird a sub- 
ject. . . more in need of the best that 
scientific juristic discussion can do for 
it, than the American law of divorce. 
Thoroughgoing improvement of the 
law on, this subject must be not the 
least item in a program of improving 
our administration of justice. [Italics 
supplied.]* 

The more pressing problems in the 
other phases of family law have not 
received anywhere near the punish- 
ing publicity that has glared upon 
divorce jaw. But the problems are 
there, nevertheless, and some of 
them could do with immediate at- 
tention by skilled and authoritative 
agencies. Without attempting any- 
thing like a systematic or exhaustive 
survey, it might be helpful to men- 
tion a few examples at random just 
as they occur to us. 

It may| or may not be clear what 
the law jis in a given jurisdiction. 
But that is not so much the“question. 
What if the law isn’t as it should be? 
Who is there to do anything about 
it? Somebody special? Or just any: 
body? | 

In the sector of marriage law there 
is the age-long schism respecting 
recognition of common law mat- 
riage, rs division being not far 
from even. Can both sides be right? 
And the |tests generally applied to 
determing the existence of a common 
law marfiage are notoriously ut 
realistic, ¢specially where there is no 
one to oppose the claim of marriage. 

Then there is the contretemps 
touched on by Raynor Gardiner in 

| 





1. 28 Ia. L| R. 256 (1943). 
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a recent issue of the Legal Aid Brief 
Case: What about the couple who 
married while one or both lacked 
capacity but continue to live to- 
gether and raise a family long after 
the removal of all legal impediments 
would have been possible? 


Education for Marriage... 

A Responsibility of the Law 
Education for marriage is a matter 
we lawyers are inclined to sidestep. 
“How is that a concern of the law?” 
we rationalize. “That is a social and 
personal problem for the forces of 
education, religion and morality to 
work out.” But may we forget that 
in America the status of marriage is 
a legal status authorized and con- 
trolled by the state; and that status 
can be dissolved only by legal ac- 
tion? Surely this control carries 
heavy, concomitant responsibility! 
Should it be surrendered to non-le- 
gal forces? 

A few brave jurists who have 
gained first-hand knowledge of the 
painful correlation between lack of 
adequate preparation for marriage 
and lack of subsequent marital sta- 
bility, have had the courage to come 
out flatly for compulsory marriage 
education. They have noted that 
about all that the law presently re- 
quires by way of proof of marriage- 
ability is evidence of freedom from 
syphilis; and that the law totally ig- 
nores uncounted other factors which 
are or could be equally or even more 
damaging to the marital partner and 
to successful, stable marriage. One of 
the most prevalent of these factors 
they know to be ignorance of all as- 
pects of the philosophy and opera- 
tion of marriage. So they reason: 
Why not have as a prerequisite of 
marriage not just a serological test, 
but some sensible and practical test 
of the parties’ understanding of what 
they are getting into? 

Again the question is not do we 
believe in compulsory education for 
marriage, but, while a recognized 
problem exists, who is there to do 
anything about it? 

Take artificial insemination. Some 
hold the mother of heterologous off- 
spring to be guilty of adultery and 
the child illegitimate whether or not 


the statutes say so. Others hold that 
view needlessly strict, cruel and un- 
Christian in spirit. Is this controver- 
sy one in which the law has no in- 
terest? Is the law so craven it would 
refrain from doing anything about 
it because of its controversial nature? 

The whole subject of juvenile de- 
linquency is fraught with quirks and 
quandaries of definite concern to the 
law and lawyers. Some state legisla- 
tures are embracing the brave hope 
of curbing juvenile delinquency by 
making parents absolutely liable in 
damages for all delinquent acts of 
their child. 

Some speakers and writers have 
made it fashionable to belabor us 
juvenile court judges for being soft 
with our delinquents. All we need to 
do to end juvenile delinquency is to 
“get tough, haul the kids back to the 
woodshed!” (“Back to what wood- 
shed?” trenchantly inquires the 
learned Justice Justine Wise Polier 
of New York City.) At the same 
time, about the same proportion of 
lawyer-folk commenced another fash- 
ion: belaboring us for getting too 
tough with our delinquents and de- 
priving them of their constitutional 
rights and guaranties. Ho, hum! 

Well, anyway, this unenlightened 
exhibition could well raise two ques- 
tions: Does the whole juvenile court 
concept require authoritative and re- 
sponsible re-examination? And do 
children enjoy the same constitution- 
al rights as adults? (Wait a minute— 
are you sure?) 

In most jurisdictions juvenile de- 
linquency is not considered bailable. 
Should it be? And in delinquency 
hearings—and in other hearings of 
family-law matters—should the tradi- 
tional adversary type of procedure 
be revived and adhered to? And in 
the informal conference type of pro- 
cedure generally followed, how strict- 
ly should the technical rules of evi- 
dence be observed? 

Fortunately, in this particular sec- 
tor of family law there is one group 
which is quite aware of these and 
other problems, to wit, the well or- 
ganized National Council of Juve- 
nile Court Judges. But in their strug- 
gle to find the right answers and dis- 
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Paul W. Alexander is Judge of the 
Court of Common Pleas, Division of 
Domestic Relations and Juvenile Court, 
Lucas County (Toledo), Ohio. He is 
Chairman of the Association’s Commit- 
tee on Divorce, Marriage Laws and 
Family Courts and is a former president 
of the National Council of Juvenile 
Court Judges and of the National Con- 
ference of Juvenile Agencies. 





cover solutions to the many prob- 
lems, they definitely do not want to 
be remitted solely to their own de- 
vices. They covet the co-operation 
of the entire Bar and know that only 
with that co-operation is it likely 
that the best solutions will ulti- 
mately be found. 

In those sectors of family law re- 
lating to parent and child, adoption, 
child-support and the criminal of- 
fense of contributing to the neglect 
or delinquency of a child, there are 
plenty of unresolved problems. In 
some recent cases a child has sued 
for damages from the interloper who 
stole away the affections of one of the 
parents and rendered the child a 
semi-orphan. There is some doubt 
whether, in the absence of statute, 
such a right of action exists. And 
the question naturally arises, should 
it exist? True, this question, like 
most of the others, probably falls 
within the purview of legislative ac- 
tion. Does this mean that the legal 
profession should detour the matter 
in the hope that learned legislators 
will act upon it soon and soundly? 

The illegal placement of children 
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A Section of Family Law 


for adoption, the operation of black 
markets for babies, and the like, go 
on daily right under our noses. More 
than one district or prosecuting at- 
torney has complained about the law 
in these respects, but more especially 
about the ignorance of this law on 
the part of us lawyers (and judges!) 
And so far as we can ascertain, the 
agencies mainly interested in entorc- 
ing this law are non-legal. 

Whether in an adoption or other 
child-placing case, or simple custody 
proceeding, there is some feeling that 
the statutes regarding a child’s re- 
ligious affiliation in relation to his 
parents or foster parents are some- 
times construed and applied so as 
to render judicial protection not to 
the child or parent, but to the reli- 
gion.? Have all potential remedies 
been discovered and exhausted? 

The new Uniform Reciprocal Sup- 
port of Dependents Act has a few 
features which are not working as 
well as they ought to, due to unfa- 
miliarity with the law or lack of sym- 
pathy with it. That these need atten- 
tion is conceded. 

The criminal action familiarly 
known as “contributing” presents 
some problems long unsolved. No 
one has ever been sure just how far 
a defendant may go before he “acts 
in a way” tending to cause the de- 
linquency of a child. Fortunately, the 
judges of the juvenile courts admin- 
istering this law have so far succeed- 
ed in exercising such admirable self- 
restraint that there has been virtually 
no occasion to test the question by 
appeal. 

A state supreme court has recently 
ruled in effect that where the parties 
to a matrimonial action have entered 
into a separation agreement valid as 
between themselves, the trial court, 
no matter how strongly he may dis- 
approve of the agreement or some 
feature thereof, is without power to 
do anything about it. Apparently 
the court is reduced to the status of 
a slot machine, and the judge to that 
of a rubber stamp. Should the time- 
honored practice of submitting agree- 
ments to the court for its approval 
be thus rendered nugatory and what- 


ever advantages there were in judi- 
cial supervision to protect the inter- 
ests of children and their parents be 
thus nullified? Is the state no longer 
a party to every divorce case? Need 
it no longer look over the shoulders 
of the marriage partners when they 
contract regarding their marriage 
relation? Is the judge no longer there 
to champion the children’s interests? 

Another court has recently grant- 
ed a divorce, not in favor of one par- 
ty against the other, but to both par- 
ties. One supreme court has recently 
repealed the doctrine of recrimina- 
tion by judicial fiat. Are lawyers 
without interest in such things? The 
doctrine of divisible divorce seems to 
be gaining wider recognition. Is it 
anomaly or panacea? 

The domiciliary test of jurisdic- 
tion is still under discussion; in these 
columns in March, 1956, the learned 
Dean Edward S, Stimson argues its 
lack of both necessity and desirabil- 
ity. Is it slowly starting on its way 
out? Should it? 

One state has enacted a law re- 
quiring that in every divorce case in- 
volving a child under fourteen the 
court must investigate the character, 
family relations, past conduct, earn- 
ing ability and financial worth of the 
parties. Under the authority of this 
Act, some courts are offering the em- 
battled spouses marriage counseling. 
Should this be undertaken in a court 
setting or should it be limited to non- 
legal agencies? Is divorce the only 
remedy that the legal profession is 
prepared to offer in cases of domestic 
discord? 

Not long ago the American Bar 
Association was approached regard- 
ing the unprofessional, if not un- 
lawful solicitation of mail order 
divorce business by certain Mexican 
lawyers. Something tailored to meas- 
ure for a Section of Family Law? 
And it was a bar association (led by 
Clarence Kolwyck) that recently rec- 
tified a rather odious divorce mill in 
Chattanooga! 

By this time the reader must be 
convinced of our veracity when we 
said we would name some examples 
of current problems at random. 
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A New Section... 

Plenty of Fish To Fry 
Certainly teachers, judges and prac- 
titioners could improve substantially 
on this haphazard list. But, imper. 
fect though it may be, it seems to 
make rather clear that right off the 
reel ind proposed new Section would 
have plenty of fish to fry. We can 
think of the following standing com. 
mittees| for a start: 

Adoption law 

Bastardy or illegitimacy 

Juvenile delinquency—with sub. 
committees on: 

Delinquency prevention, Juve. 
nile courts, Juvenile detention. 

Matrimonial actions—with sub- 
committees on: 

Divorce—the substantive _ law, 
Divorce—the adjective law, Fam- 
ily | courts, Migratory divorce, 
Lawyers’ compensation, Annul- 
ment of marriage. 

Support of dependents—with a 
subcommnittee on: 

Uniform Reciprocal Support of 
Dependents Act. 

Custody across state lines 

Education for marriage 

Marriage law, etc. 

Our thesis is simple: These mat- 
ters have long demanded attention 
for the sake of: (1) the parties; (2) 
the public; (3) the profession. If the 
American Bar Association continues 
to ignor¢ them, is it likely their so- 
lution will fall into more capable 
hands?. Or do we cherish the fond 
hope that if we just pay no attention 
to them they will quietly go away? 

It seems certain that some of the 
more or lless scattered reluctance of 
our members to welcome a new Sec 
tion of Kamily Law with becoming 
enthusiasm is traceable to our ill: 
concealed, often ill-mannered dis- 
taste for| our fellow profession ot 
discipline, social work. So many law: 
yers—and|some good ones, too—seem 
to be equipped with a built-in Geiget 
counter capable of detecting the 
slightest trace of social work any: 
where in |the scheme of things. And 
for them it poisons the whole. 


-" 














2. See Pfeffer, Religion in the Upbringin 
of Children,| 35 Bosron Univ. L. R. 333 (June, 
1955). 
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Once more the question is not: “Is 
social work helpful or harmful? Are 
social workers nice or nasty?” The 
question is: “Do we want social work- 
ers or lawyers calling the turns and 
setting the patterns for the future 
development of a branch of the law 
that embraces the most prolific single 
source of civil litigation in the trial 
courts of America?” 

Let us not kid ourselves that the 
social workers intend to stand by in- 
definitely and watch families and 
children receive short shrift at the 
font of justice because of the imper- 
fections of family law. They may not 
be lawyers, but they know better 
than most lawyers what the law does 


to the family, not in the books but 
in the homes, And they have ideas. 
More, they have ideals! 

To revert once more to Roscoe 
Pound: 


These things call for more than 
mere legislative tinkering of details. 
. . . Legislation has provided no prin- 
ciples, . . . It is no one’s business to 
draft divorce legislation such as is de- 
manded by the conditions of the time. 
Probably no one is competent to do so 
without research which it is no one’s 
business to carry on. Very largely we 
rely upon private agencies of prepara- 
tion for important legislation. But 
these agencies for the most part repre- 
sent trades and businesses and profes- 
sions. No such agency represents the 
social interest in the security of the 


1956 Ross Essay Contest Winner 


Is Beecher N. Claflin, of Stamford, Connecticut 


® The 1956 Ross Prize Essay Con- 
test has been won by Beecher N. 
Claflin, of Stamford, Connecticut. 
The subject of this year’s contest 
was “The Self-Incrimination Clause 
of the Fifth Amendment: Its Inter- 
pretation, Use and Misuse.” 

Mr. Claflin is the twenty-third win- 
ner of the contest, which was estab- 
lished pursuant to the terms of the 
will of the late Judge Erskine M. 
Ross, of Los Angeles, who be- 
queathed $100,000 to the Association 
for the purpose of providing a prize 
for an annual essay contest on a 
legal subject. The contest is open 
to all members of the Association 
except members of the Board of 
Governors, previous winners and em- 
ployees. 

Beecher N. Claflin, the 1956 win- 
ner, was born in Lancaster, Ohio, in 
1919. He attended public schools in 
Grandview Heights, a suburb of Co- 
lumbus, Ohio. He was graduated 
from Miami University, Oxford, 
Ohio, in 1941, having completed 
his first year of study at the College 
of Law, Ohio State University, in 
lieu of the fourth year of under- 
graduate study. 


He served overseas in the South- 
west Pacific Area during World War 
II and was a captain when he was 
separated from the Army in 1946. 
He then resumed his law studies at 
Columbia University School of Law 
under an accelerated program and 
was graduated from there in 1947. 

Following graduation, Mr. Claflin 
in 1947 became associated with the 
predecessor of his present firm in 
Stamford, Connecticut, and became 
a member of the Connecticut Bar. 

Mr. Claflin has been a member 
of the American Bar Association for 
several years and is also a member 
of the Connecticut Bar Association. 

He is married to the former Dor- 
othy Kromer of Columbus, Ohio. 
They have two children and reside 
in Darien, Connecticut. 

The subject for each annual con- 
test is chosen by the Board of Gov- 
ernors of the Association, and the 
entries are judged by a committee 
of three lawyers, traditionally a 
practicing lawyer, a judge and a 
teacher of law. This year’s judges 
were Loyd Wright, of Los Angeles, 
California, immediate Past President 
of the Association, Chairman, Judge 


A Section of Family Law 













































fundamental of social institu- 
tions, on the one hand, or the indi- 
vidual interests of those who suffer 
under the present condition of our 
divorce laws, on the other hand. Both 
the courts and the legislatures need 
help. The courts need the help of 
comprehensive legislation. The legis- 
latures need the help of competent 
agencies of preparation for such legis- 
lation.® 


most 


It is submitted that the American 
Bar Association—that’s all of us, not 
just the other fellow—is now con- 
fronted with an unusual opportunity 
to make a start toward the ultimate 
provision of some of this much-need- 
ed help by encouraging and promot- 
ing a Section of Family Law. 





3. Id 


(Note 1). 





E. Barrett Prettyman, of the United 
States Court of Appeals for the Dis- 
trict of Columbia Circuit, and Sam- 
uel P. Prince, Dean of the Univer- 
sity of South Carolina School of 
Law. 

The winning essay will be pub- 
lished in one of the fall issues of the 
JournaL. Mr. Claflin 
a summary of his essay at the An- 


will deliver 


nual Meeting in Dallas and will re- 
ceive a check for $2,500, the amount 


of this year’s prize. 
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Dialectical Materialism: 


We Have Embraced a Communist Tenet! 


by Lloyd Buchanan - of Washington, D. C. 


= Mr. Buchanan argues persuasively that in our efforts to prevent the further 
spread of Communism we have fallen victim to the Communist theory that ma- 
terialism is the only standard upon which human beings place value. Whether it 
is the Marshall Plan, UNRRA, Point Four or FOA, he points out, our emphasis 
is on the material, and our leaders of all political faiths stress the economic and 
the military values and seldom mention the spiritual forces that distinguish man 


from animal. 





®" We would surely be surprised and 
shocked were we told that in both 
thinking and practice we have indi- 
vidually and collectively embraced a 
basic tenet of Communism. But if we 
can recover from the initial shock of 
such a name-calling conclusion, let 
us reason together. 

Whatever our political differences, 
we can all applaud the suggestion in 
President Eisenhower's statement to 
the Senate and the House last year 
that the proposed $3.5 billion mu- 
tual security program is “part” of 
a realistic and enlightened national 
policy. (Our present concern is not 
whether there should be such a pro- 
gram of material aid, but rather the 
emphasis on it as a part of our na- 
tional foreign policy. Elsewhere Mr. 
Eisenhower has declared that “the 
formulation of foreign economic 
policy in many instances is an inte- 
gral part of the formulation of na- 
tional security ...”) But even in that 
statement, as in so many others, this 
economic part is so stressed and re- 
peated that it is mistaken for the 
entire program; the other parts are 
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ignored and vanish from sight and 
from our thinking. 

We may well wonder why the re- 
mainder and the major portion of 
the entire truth are so frequently 
overlooked. In the same message, the 
President said: “Until success is as- 
sured beyond doubt, the best pros- 
pects for peace and the grim essen- 
tials of security together demand the 
continuance of both our national 
and mutual defense programs.” The 
message continues with reference to 
military and economic assistance: 
“Now is the time for (economic) de- 
velopment of the nations along the 
arc (of free Asia) .” He also declared 
that “every instance of effective meas- 
ures taken through the United Na- 
tions on a human problem improves 
the ultimate prospect of peace in 
the world”, and urged that we 
therefore support the United Na- 
tions’ technical assistance program. 

Similar declarations are constant- 
ly being made by other statesmen, in 
or out of office, by businessmen, 
labor leaders, even church officials; 
and these are to be found among 


both pro- and anti-Administration 
forces. [ do not name _ individuals 
when niany more can be cited; to 
name any would be unfair and per- 
haps misleading for its exclusion of 
others. ‘The mistaken principles and 
the fact that they are everywhere 
being followed are more important 
than names of individuals. The 
daily newspaper will provide addi- 
tional oe 
Nor are such statements taken 
out of context. The very frequency 
of their| appearance reflects the at- 
titude which sponsors them. To the 
reply that these discussions are cen- 
tered on|economic questions, we may 
ask when attention will be directed 
to cae of moral principle. Let 
Sits quote, “Man does not 








live by bread alone”, and he will be 
met with cynicism and even sneer. 
Into discussion of freedom and hv- 
man dignity will be injected such 
phrases as ‘Freedom to starve” and 
“You can’t cash it at the bank’- 
this by people who oppose the So- 
viet Union and all its works. 
Some thay again answer that they 
realize ave “Man does not live by 
bread alone”; they are merely stress 
ing one factor, in this case, the eco- 
nomic or|material. The weakness of 
this position lies in the fact that, 
if i a morality and other ele 
ments " in the “background”, they 
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have apparently been left so far be- 
hind that they are virtually invisible 
and ignored. This is not a matter 
for argument; one needs but to 
check the facts. What efforts are in 
fact being made? What statements 
or arguments are offered? If we 
check these, we shall everywhere 
find the so-called practical, material 
emphasis. 


We Should Be “Realistic” .. . 
Morality Is Unrealistic! 

We hear that we should be “realis- 
tic’. As if it were realistic to insist 
that man is no different from the 
beast, and that those who consider 
morality are unrealistic! The apol- 
ogy may be offered that material 
assistance must not be made “con- 
tingent upon political conformity 
or subservience”. This, as will be 
seen, has been said by some who 
realize that there is a difference be- 
tween political elements and moral- 
ity. The issue, however, is not one 
of political conformity, much less 
subservience. The latter term is wor- 
thy of Communist propaganda. Nor 
are we speaking of the forms of gov- 
ernment, which are many and varied. 
But whether in other countries or 
even in our own, to what extent 
are we swayed by exaggeration and 
misleading propaganda? How in- 
formed is public opinion? What op- 
portunities are presented for the 
people to receive the facts and to 
engage in informed discussion of 
right and wrong without sentimen- 
tal or demagogic appeal to unprin- 
cipled expediency? We do not urge 
political conformity when we advo- 
cate that the truth and the whole 
truth be submitted to hundreds of 
millions who are being victimized by 
false reports; and that they, and we, 
be given the whole truth instead of 
unwarranted stress on materialism 
and economic factors. 

How “realistic” is it to nourish 
and nurse a gangster to full strength, 
at the same time avoiding reference 
to the need for moral action? (This 
very omission will lead people, as 
distinguished from their leaders who 
know better but seek power, to be- 
come gangsters.) Or to nurture an 





innocent without cautioning against 
the evil which may befall or the gang 
which lies in wait? (Immediately we 
can be charged with superciliousness 
or indifference. But name-calling 
isn’t necessary. If our point of view 
be erroneous, that can be pointed 
out; the possibility of error is no 
argument against teaching or trying 
to learn. Informed discussion is 
rather a safeguard.) When we fear 
to mention political and moral 
measures to recipients of our eco- 
nomic bounty, is it realistic to dream 
that we shall be more venturesome 
or they more willing to listen when 
they no longer depend on that boun- 
ty? 

These latter thoughts have been 
directed to those who give lip service 
to factors other than economic but 
would postpone their application. 
Judging from various statements and 
activities, more of us fail entirely to 
recognize the importance of other 
factors; and, while that is disappoint- 
ing, there is at least reason to hope 
that, once made aware of those fac- 
tors, we would not be willing to 
postpone their application. We 
thus must meet the need for self- 
education ere we would properly 
help others. 

We need to realize that we have 
ourselves been stressing economic de- 
terminism, and that this in no way 
differs from the dialectical material- 
ism of the Marxist. Whether it be 
Marshall Plan, UNRRA, Point 
Four, FOA, or by whatever name, 
our own emphasis is clearly on the 
material. Our United States Infor- 
mation Agency program is piddling 
and itself stresses our material ad- 
vantages. Would we be realistic, we 
must admit that these aid programs 
did not nurture a spirit in our allies 
to provide proper support in Korea 
or at the 1954 Geneva Conference 
on Indo-China. The support which 
they offered reflected their spirit. 
Nor, with the prospect of contin- 
ued dominion by the French, were 
the South Viet Namese aroused out 
of their lethargy prior to that Ge- 
neva Conference. 

Having said this concerning inter- 
national relations, attitudes and 
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consequences, I believe that the par- 
allel with domestic affairs should be 
readily discernible. For instance, con- 
sideration can be given to the effect 
of dialectical materialism on juve- 
nile delinquency. As we concern our- 
selves with material requirements 
and facilities, let us also reflect on 
the need for character training. 
Perhaps we can even begin such 
training before we have the mate- 
rial facilities to which we are not ac- 
customed and which we cannot af- 
ford! Finally in this connection, how 
practical is it to fail to consider the 
possible results when the economy 
becomes dislocated and we are left 
with the idea that the material, now 
lacking, alone counts? 

Of course, just as man with his 
spiritual needs and aspirations is a 
corporeal being, so should we not 
overlook his material requirements. 
(No more does my objection to 
stressing a material defense program 
to the virtual exclusion of a program 
of education and moral emphasis in- 
dicate that I am a pacifist.) But we 
see on every hand, at home and 
abroad, the emphasis on the ma- 
terial to the exclusion of the spiri- 
tual, with resulting immorality and 
absence of principle. What can we 
expect beyond an increase in gangs- 
terism on the international and do- 
mestic fields when only the mate- 
rial well-being of the gangster, poten- 
tial gangster or other delinquent is 
stressed? Economic aid may lessen 
temptation to do business with and 
accept Communism as normal. It 
may provide a more favorable cli- 
mate for maintaining liberty. But it 
is neither a sine qua non on the one 
hand nor a guarantee or even re- 
liable assurance on the other. 

When a foreign leader declares, 
“The greatest single force the democ- 
racies could use against the Com- 
munists in Asia would be economic, 
not military; raise the living stand- 
ard of the Asian masses and you will 
have won the battle of internal com- 
munism ... you have to educate the 
masses, to show them the benefits of 
democracies [sic]; the common man 
in Asia does not know the difference 
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—communism, democracy or what 
else; all he cares is that his stomach 
is filled” —that leader knows that he 
speaks as a Marxist; only our ewn 
ignorance prevents our recognition 
of that fact. When our people speak 
so, they may or may not recognize 
it. If we want to go the way of 
Karl Marx, let us at least know what 
we are doing and understand its im- 
plications and effects. 

One of our ambassadors in Asia, 
in a speech on the foreign aid budg- 
et, mentioned freedom but addressed 
himself entirely to the question of 
“material progress”. We consider the 
other side of the world, and read an 
American columnist (neither a New 
Dealer nor a “liberal”) who says 
that Russia has imposed reparations 
“to weaken ‘sovereign Austria’ eco- 
nomically to such an extent that 
she will be easy prey for commu- 
nism”. What is this cause-and-effect 
argument but dialectical material- 
ism? An international correspond- 
ent tells us that with continued 
pumping of new economic life and 
military stamina into Western Eu- 
rope, hardening of currencies, and 
rise in standards of living, “the be- 
ginning of decay will set in for the 
Communist movement in Europe as 
sponsored and directed by Moscow.” 
The cold war will be lost, he writes, 
unless there is “a continuous im- 
provement of economic conditions 
and a steady rise in standards of 
living”. A world-famous radio re- 
porter and author has stated that 
if free-world countries had followed 
the United States into a depression, 
“Many of them might then have suc- 
cumbed to Communism, thus help- 
ing it to assume domination of the 
world.” 


To Combat Communism .. . 
Raise Living Standards 

A United States Senator has stated 
that the vast populations of underde- 
veloped lands can be kept from fall- 
ing behind the Iron Curtain only by 
development of their economies to 
raise their standards of living! A very 
high authority in the federal execu- 
tive has declared: “Curtailed oppor- 
tunity (caused by low farm cash in- 
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come) begets an economic and social 
chain reaction which creates unjusti- 
fied disparity in individual reward. 
Participation diminishes in commu- 
nity, religious and civic affairs. En- 
terprise and hope give way to inertia 
and apathy....” But even the poor- 
est among us, and the most apathetic 
have not because of despair em- 
braced Communism. One hundred 
and sixty million Americans would 
protest were this leader called a 
Communist. Perhaps he can be per- 
suaded that curtailment of opportu- 
nity by low farm cash incomes does 
not itself beget that chain reaction of 
which he speaks. 

Fighty-eight leaders of the nation’s 
three major religious faiths recently 
urged fuller use of the “God-given 
abundance of America” to build a 
freer, more prosperous world. Their 
program called for full employment 
and top production, wage and price 
policies to produce just and equit- 
able distribution of consumer pur- 
chasing power, food programs for 
adequate diets here and abroad, ex- 
panded technical aid on an expand- 
ed scale, trade and monetary _poli- 
cies to step up international trade, 
and foreign economic aid to meet 
human needs. Small wonder that an- 
other columnist has written that ed- 
ucation and, great extent, 
religion have become almost com- 
pletely pragmatic!—we have “tried 
to create painless consciences in sick 
souls.” Our clerical leaders further 
warned that “we must avoid making 
our participation contingent upon 
political conformity or subservience 
on the part of other nations.” (We 
have already recognized as exagger- 
ation and misleading propaganda 
this reference to conformity or sub- 
servience.) 


to a 


As we turn to recent books on the 
subject of combatting Communism, 
we find the same emphasis on eco- 
nomic methods and means. Wheth- 
er by an internationally famous anti- 
communist statesman or (and espe- 
cially) by college professors, these 
more detailed works are little con- 
cerned with the dominant aspects of 
the free spirit. 

If we would pause for but a mo- 
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ment to consider the facts of history, 
we would realize that poverty has 
not produced Communism in_ the 
Near East, in Ireland, or among the 
poor down through the ages. (I am 
neither an Arab nor an Irishman.) 
Whatever those people lacked, they 
did have a faith which emphasized 
man’s individuality and free spirit. 

Military means may be needed to 
frustrate attackers. Economic prob: 
lems may divert attention. But only 
moral and spiritual values can over. 
come the threat of Marxism. 

I suggest that before any of us 
hastens to challenge what has here 
been said, he test himself: What has 
his own attitude been toward main- 
tenance and teaching of correct 
principle? (We may not agree on 
what is correct. Let us say, mait- 
tenance and teaching of any princi- 
ple, other than expediency, which is 
the denial of principle.) How would 
each of us react, not to a reading ol 
it as good literature, but to a pro 
posal seriously made, “Seek ye firs! 
the Kingdom of God”? 

Parenthetically it may be suggest 
ed that, despite their theorizing and 
propaganda, the Communists do not 
in fact believe in dialectical mate 

(Continued on page 780 
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(Continued from page 700) 

The Annual Meeting of the State 
Bar of Texas at Houston was a colos- 
sal and highly successful affair, as- 
smbling approximately 2500 law- 
yers and their wives. There, under 
the provident watchcare of President 
and Mrs. Maurice Bullock, Mr. and 
Mrs. William Bonner, State Dele- 
gate James L. Shepherd, Jr., Mr. 
and Mrs. Albert Jones, Mr. and Mrs. 
Fred Parks and a host of other 
friends in that great state, I fared 
well. It is always a stimulating ex- 
perience to mix and mingle with 
the progressive, prosperous and 
forceful Texas Bar. 

At the Fourth Circuit Judicial 
Conference in Hot Springs, Vir- 
ginia, Chief Judge John J. Parker 
and his colleagues of the Bench and 
Bar continued to set the pace for 
judicial administration in this coun- 
try. Chief Justice Warren and Asso- 
ciate Justice Burton of the Supreme 
Court were in attendance and work 
sessions and social interludes were 
blended as only the lawyers and la- 
dies of the Fourth Circuit know how 
to practice that art. 

It is not easy to say “This is all; 
I've finished.” I’ve liked the work 
and wish I might have done more. 
It has been a challenge—it has been 
exciting. I’ve liked the associations 
-the friendly greetings everywhere 
-the hearty responses. 

I've learned a lot—how fine men 
and women are,—what a marvelous 
country we live in,—that ours is a 
glorious profession. 

I am grateful for all of this. It has 
brought me satisfactions I didn’t 
dream of. In the words of Cardozo: 

Like many of the finest things of life, 
like happiness and tranquility and 
fame, the gain that was most precious 
was not the thing sought, but one that 
came of itself in the search for some- 
thing else. 

Truly this is a time for memories 
—memories of night flights, of dis- 
tant places, of wonderful people—all 
that makes up America. There come 
to mind the majestic lines of Thom 
as Wolfe: 

Go, seeker, if you will, throughout 
the land 


And you will find us burning in the 
night. 


There where une nackles ot the Rocky 
Mountains 

Blaze in the blank and naked radi- 
ance of the moon, 

Go— 

Make your resting-stool 
highest peak. 

Can you see us now? 

The continental wall juts sheer and 
flat, 

Its huge black shadow on the plain, 

And the plain sweeps out against the 
East, 

Two thousand miles away. 

The great snake that you see there 

Is the Mississippi River. 

Behold 

The gem-strung towns and cities 

Of the good, green East, 

Flung like star-dust through the field 
of night, 

That spreading constellation to the 
north 

Is called Chicago, 

And that giant wink that blazes in 
the moon 

Is the pendant lake that it is built 
upon. 

Beyond, close-set and 
clenched fist, 

Are all the jeweled cities of the east- 
ern seaboard. 

That’s Boston, 

Ringed with the bracelet of its shining 
little towns, 

And all the lights that sparkle 

On the rocky indentations of New 
England. 

Here, southward and a little to the 
west, 

And yet still coasted to the sea, 

Is our intensest ray, 

The splintered firmament of the tow- 
ered island of Manhattan. 

Round about her, sown thick as grain, 

Is the glitter of a hundred towns and 
cities. 

The long chain of lights there 

Is the necklace of Long Island and 
the Jersey shore. 

Southward further still, 

The twin constellations—Baltimore 

and Washington. 

Westward, but still within the borders 

Of the good, green East, 

That nighttime glow and smoulder 
of hell-fire 

Is Pittsburgh. 

Here, St. Louis, hot and humid 

In the cornfield belly of the land, 

And bedded on the mid-length coil 
and fringes 

Of the snake. 

Turn now, seeker, 

On your resting-stool atop the Rocky 
Mountains, 

And look another thousand miles or 
sO 


upon the 


dense as a 


Across moon-blazing fiend worlds of 
the Painted Desert 
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And beyond Sierra’s ridge. 

That magic congeries of lights 

There to the west, 

Ringed like a studded belt 

Around the magic setting of its lovely 
harbor, 

Is the fabled town of San Francisco. 

Below it, Los Angeles 

And all the cities of the California 
shore. 

A thousand miles to north and west, 

The sparkling towns of Oregon and 
Washington. 

Observe the whole of it, 

Survey it as you might survey a field. 

Make it your garden, seeker, 

Or your backyard patch. 

Be at ease in it. 

It’s your oyster—yours to open if you 
will. 

Don’t be frightened, 

It’s not so big now, 

When your footstool is the Rocky 
Mountains. 

Reach out 

And dip a hatful of cold water 

From Lake Michigan. 

Drink it—we’ve tried it— 

You'll not find it bad. 

Take your shoes off 

And work your toes down in the river 
007zes 

Of the Mississippi bottom— 

It’s very refreshing 

On a hot night in the summertime. 

Help yourself to a bunch of Concord 
grapes 

Up there in 
State— 

They're getting good now. 

Or raid that watermelon patch 

Down there in Georgia. 

Or, if you like, you can try the Rocky- 
fords 

Here at your elbow, in Colorado. 

Just make yourself at home, 

Refresh yourself, get the feel of things, 

Adjust your sights, get the scale. 

It’s your pasture now, and it’s not 
so big— 

Only three thousand miles from east 
to west, 

Only two thousand miles from north 
to south— 

But all between, 

Where ten thousand points of light 

Prick out the cities, towns and villages, 

There, seeker, 

You will find us burning in the night. 

So, then, to every man his chance— 

To every man, regardless of his birth, 

His shining, golden opportunity— 

To every man the right to live, 

To work, to be himself, 

And to become 

Whatever thing his manhood and his 
vision 

Can combine to make him— 

This, seeker, 

Is the promise of America. 


northern New York 
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The American Law Institute: 


33d Annual Meeting, Washingt 


® “Through my friends and associ- 
ates who are lawyers, I have long 
known—and as long been gratified 
to know—of the outstanding con- 
tribution made by the American 
Law Institute in the direction of 
clarifying, codifying and crystallizing 
our basic legal concepts. The results 
of such endeavors, though not of the 
sort which seek or capture headlines, 
are nevertheless most meaningful ad- 
ditions to the evergrowing structure 
of law and order in world society. 
It seems to me that your members, 
who find a way in busy professional 
lives to give generously of their time 
and attention to the important af- 
fairs of the Institute, are entitled to 
the gratitude of all of us.” 

With these words, in a message to 
Senator George Wharton Pepper, 
Chairman of the Council, President 
Eisenhower greeted the American 
Law Institute in Washington during 
the opening session of the Annual 
Meeting on May 23. 

Harrison Tweed, President of the 
Institute, read the presidential mes- 
sage to some 900 members and 


guests, the largest number ever to. 


gather for an Annual Meeting, in 
the Ballroom of the Hotel Mayflow- 
eF, just prior to an address by the 
Chief Justice of the United States. 

In an earlier paragraph, President 
Eisenhower singled out Senator Pep- 
per for personal praise, sending 
“my congratulations to you for the 
inspiring leadership which you have 
brought to this distinguished group 
of lawyers for more than a quarter 
of a century.” 

Chief Justice Warren, in his re- 
port to the Institute on the condi- 
tion of the federal courts, called for 
the aid of Bench, Bar and public 
in overcoming the “evil of delay in 
administering justice’’. 

“There are federal courts in the 


United States where the conditions 
cry out for relief,” the Chief Justice 
said. “The Judicial Conference has 
recommended additional judgeships, 
but the bills to provide for them 
languish in the Congress. The con- 
sequences in the hardships to liti- 
gants caused by the unavoidable de- 
lays and the discouragement and in 
some instances premature aging and 
breaking of health of the judges are 
lamentable. It is presumed from 
what has been heard and read that 
there are like conditions in some of 
the states. The remedy is in an 
awakening of the public to the im- 
portance of effective courts for a 
good society and a strong nation.” 
Dean G. Acheson, former Secre- 
tary of State, was the principal 
speaker at the Annual Dinner on 
May 25. His remarks took the form 
of a series of reminiscences of the 
days in which he served as law 
clerk to the late Justice Brandeis. 
He referred to those who, “with 
surprise’, have found that “human 
institutions are conducted by human 
beings”, and who, “when they put 
pen to paper”, imply that these hu- 
man beings are “depraved”, 
American justice, he said, “is a 
method by which results are 
reached. And when that method is 
followed, then you have justice as 
perfect as man can ever give.” 
Convocation of the Institute this 
year was the occasion for the an- 
nouncement of a new project of 
study of the foreign relations law of 
the United States, which will be 
undertaken by the Institute over the 
next five years under a grant from 
the Ford Foundation. Adrian S. 
Fisher, former Legal Adviser to the 
Department of State and general 
counsel to the Atomic Energy Com- 
mission, will serve as Reporter for 
the project. 
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In the form of a restatement, the 
study will be a comprehensive sur. 
vey of both international law and the 
domestic law of the United States as 
it pertains to our nation’s conduct 
of foreign affairs. 

“We of the American Law Insti. 
tute feel,” President Tweed said, 
“that a calm, scholarly study of these 
two overlapping fields of law, con- 
ducted by an impartial, non-govern- 
mental body, can well prove to bea 
contribution to our own nation in 
its increasing international role and 
to the cause of better understand. 
ing of the United States on the part 
of other nations.” 

Areas of the survey include: 

1. Territory, jurisdiction and ju- 
risdictional immunities. 

2. Treaties and other internation- 
al agreements. 

3. Legal effects of recognition or 
non-recognition of new states and 
governments. 

4. Protection of aliens and of for- 
eign investment in the United 
States and protection of United 
States nationals and investments in 
other countries. 

As work progresses on the project, 
it is expected that arrangements will 
be made under which lawyers from 
other countries will serve as consult: 
ants and as participants in prepara: 
tion of the material. 

Objects of the four-day meeting, 
from May 23 through 26, were 
three in number: 

1. Consideration of Tentative 
Draft No. 11 of the Federal Income, 
Estate and Gift Tax Statute. 

2. Discussion of Tentative Draft 
No. 4, of the Restatement of the 
Law, Second, of Agency, Tentative 
Draft No. 3 of the Restatement o! 
the Law, Second, of Conflict of 
Laws, and Tentative Draft No. 3 of 
the Restatement of the Law, Second, 
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of Trusts. 

3. Consideration. of Draft No. 5 
of the Model Penal Code, with 
particular attention being given mat- 
ters of parole. 

Judge Herbert F. Goodrich, of the 
United States Court of Appeals for 
the Third Circuit, Director of the 
Institute, in his annual report to the 
membership, called attention to the 
“very general court acceptance of 
the Restatement as an authorita- 
tive exposition of American law”. 
The Restatement has been cited, 
through April 1 of this year, in a 
total of 24,887 court decisions—a 
figure about a _ thousand higher 


than was the case in the previous. 


year. 

“Now we are at work on a revised 
and enlarged edition of the Re- 
statement,” Judge Goodrich said. 
“In it we are trying to give more 
reasons for conclusions than we gave 
in the first edition. We are going 
to admit that upon some questions 
there is a division of judicial au- 
thority and we are not going to be 


afraid to say why we take one view 
rather than another. On difficult 
questions we are going to help the 
user with a reference to case au- 
thority and sometimes statutes.” 

John E. Mulder, Director of Con- 
tinuing Legal Education, reported 
aggregate sales, through April 30, 
1956, of 147,181 of the practical 
handbooks published by the Com- 
mittee on Continuing Legal Educa- 
tion of the Institute collaborating 
with the American Bar Association. 
The peak of these sales, he predict- 
ed, will not be reached in the near 
future. 

He also reported continuing suc- 
cess of the “how-to-do-it” institutes, 
sponsored by state and local bar as- 
sociations and law schools, including 
the development of a co-operating 
plan for institutes with the Colum- 
bus, Ohio, Bar Association and a 
resumption of relations with the 
North Carolina Bar Association. 

Paul A. Wolkin, Assistant Direc- 
tor of the Institute and editor of 
the magazine, The Practical Law- 


Court of Military Appeals Will Convene 


Special Session at Dallas 


® At the suggestion of the Judge Ad- 
vocates Association, the Judges of 
the United States Court of Military 
Appeals have agreed to convene a 
special ceremonial session of the 
Court at Dallas during the week of 
the American Bar Association’s An- 
nual Meeting. The special session of 
USCMA will be held in the court- 
room of the United States District 
Court at 3:00 P.M. on Tuesday, 
August 28. Motions for admission to 
the Bar of this high military court 
will be entertained at this session. 
A member of the Bar of any fed- 
eral court or of the highest court 
of any state may apply for admission 
to the Bar of the United States Court 


of Military Appeals by filing with 
the Clerk an application, the form 
for which will be supplied by the 
Judge Advocates Association upon 
request, together with a certification 
of the appropriate court of the ap- 
plicant’s membership in good stand- 
ing at the Bar. Admissions are 
granted on oral motion in open 
court. The applicant must be pres- 
ent to be admitted. There are no 
fees charged for admission or certif- 
icates. 

Persons interested in being admit- 
ted at this special ceremonial ses- 
sion may write either to the Judge 
Advocates Association or to Alfred 
C. Proul, Clerk, United States 


The American Law Institute 


yer, reported that the magazine, 
slightly more than a year old, has 
become self-supporting. From an 
original subscription list of some 
10,000, subscribers now number 
more than 15,000, with its circu- 
lation being audited by the Audit 
Bureau of Circulation. 

“The amount of material now 
available for publication in future 
issues is greater than it was last year 
at this time and probably will be 
still greater next year at this time,” 
he said. “While this abundance is 
welcomed by any editor, it leads to 
the embarrassment which an editor 
must necessarily face in having to 
refuse an article for publication.” 

On the other hand, he pointed 
out, “None of this means that we 
cannot use more and more manu- 
scripts of the kind which it is the 
purpose of the magazine to publish. 
The more material received, the 
greater the prospect that a better 
article and a better magazine is pub- 
lished because there is more to 
choose and select from.” 


Court of Military Appeals, Washing- 
ton 25, D. C., requesting a form ap- 
plication for admission. The filing 
of application with certification of 
bar membership, if to be presented 
at this special session may be made 
directly with the Clerk with a nota- 
tion “Dallas session” or by mailing 
to the Judge Advocates Association, 
1010 Vermont Avenue, N. W., Wash- 
ington 5, D. C., which organization 
will provide sponsors to make the 
oral motion in open court and will 
co-ordinate the arrangements for the 
special ceremonial session in Dallas 
with the judges and clerk of the 
court. 
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A High Challenge and a Proud Calling: 


The American Faith and the Federal Judiciary 


by E. Smythe Gambrell - President of the American Bar Association 


® Addressing the annual Judicial Conference of the Fourth Circuit, meeting at 
Hot Springs, Virginia, in July, President Gambrell spoke of the great responsibil- 
ity placed upon the judiciary in our American system of government under law 
and recalled to the minds of his hearers the duty of the members of the legal 
profession to safeguard the ancient bulwarks of our traditional liberties which 
our courts have erected over the centuries. 





= | am grateful for the privilege of 
enjoying your good company and 
sharing with you the deeper mean- 
ing of this occasion. In its union of 
the Bench and Bar, this meeting is 
a testimonial to the fellowship that 
binds the profession in all its 
branches, and a symbol of the unity 
of purpose that marks our common 
calling. Whether in the honored 
seat of judgment, in high offices of 
public trust, or in the role of advo- 
cate, the lawyer serves a_ single 
cause, the quest for justice among 
men. Our daily efforts are pledged 
to the eternal search, the endless en- 
deavor. The mute fact of our meet- 
ing is more meaningful and more 
eloquent than anything TI can sav. 

1 find a special and personal 
pleasure in this occasion, because of 
the opportunity it affords me to 
visit once with men I 
am proud to call my triends, the 
judges of this Circuit, men who hold 
the most honored positions the legal 
profession can offer, who exemplify 
the highest traditions of the English 
and American judiciary, and who 


more 


stand as worthy successors in the 
gloried lineage of Coke and Mans- 
field, Marshall. and Story. I am 
grateful, too, for this chance to re- 
new my friendships with the distin- 
guished leaders of the Bar of this 
region and indeed of the nation, 
men whose daily work brings fresh 
credit to the heritage of the lawyer 
in the common law. 

Lawyers in the states of this Cir- 
cuit have always held a position of 
special pre-eminence, and this is well 
deserved. Here it was that the law as 
a profession had its beginnings on 
this continent. In the days of the col- 
onies, the administration of justice 
suffered in the hands of laymen and 
pettifoggers. A legal profession wor- 
thy of the name, with professional 
education and ethics emerged: only 
in the score of years that preceded 
the hard-won victory in our struggle 
for national independence, when a 
select group of Americans journeyed 
to England to enter upon studies at 
the ancient Inns of Court. Of this 
group, approximately three quarters 
came trom the four colonies that lat- 
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er were to become the five states of 
this Circuit. In the eventful years 
that followed, both in the tumult of 
battle and in the heat of debate, the 
great lawyers of these colonies stood 
to the fore, making this country free 
and forging her structures of gov- 
ernment. Succeeding generations 
have given life to the law they 
served. From these roots has sprung 
an aristocracy not of birth or of 
wealth, but of ethics and intellect. 
It is the only distinction of class that 
could be tolerated in the American 
society, an aristocracy of obligation 
rather than privilege. Here, in 
truth, is the birthplace of the Amer- 
ican legal profession. 

I share, in some degree, your jus- 
tified pride in this heritage of lead- 
ership, for I am a native South Ca- 
rolinian, educated in her schools 
and University and nurtured in her 
traditions. My pleasure in being here 
today is heightened by the oppor- 
tunity to meet with the friends ol 
my early vouth who have risen to 
places of prominence in the state 
and nation. 

We have come together to give 
expression to the highest aspirations 
of our profession. Daniel Webster 
has told us that “Justice is the great 
interest of man on earth.” To im 
prove the administration of that jus- 
tice, to direct the processes of the 
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jaw ever more accurately toward its 
attainment, is necessarily the first 
obligation of the lawyer, whether he 
acts alone or in concert with his fel- 
lows. But with the pressures of the 
courtroom and the demands of the 
workaday office, the judge and the 
practitioner can seldom take time 
for a long, detached and careful 
look at the business of achieving 
justice in the courts or for formulat- 
ing detailed proposals for improve- 
ment. Bringing together the judges 
and the best of the Bar in the judi- 
cial circuit to consider the problems 
of court administration was an idea 
developed in this Circuit, and it so 
clearly proved its value in practice 
that Congress for seventeen years 
has prescribed like conferences for 
all Circuits. It is an idea that has 
borne rich fruit, both in actual im- 
provements and in an_ increased 
awareness of the need for business- 
like handling of the work of the 
courts. 

We can well afford to be re- 
minded from time to time that the 
eficient operation of the courts is 
the unique responsibility of the Bar. 
The moralist may be able to tell us 
what the ends of the law should be, 
the psychiatrist and the psycholo- 
gist may wish to furnish us with 
insights into the effect of law upon 
human behavior, and the social sci- 
entists may offer to describe some of 
the ethnic and economic forces with 
which law must deal, but the law 
that runs the courts is lawyers’ law. 
It is the body of rules we live and 
work with. No other group has the 
training, the experience and the ex- 
pert feel required for intelligent re- 
appraisal and revision. 

But too often the history of reform 
has seen the Bar, in complacency 
and inertia, permitting progressive 
deterioration in the efficiency of 
court operation, until eventually the 
disgruntled layman assumes control, 
moving in with an amateur, and 
sometimes heavy, hand. The lawyer, 
then, is left to shape and to salvage 
a workable system from the uncer- 
tainties and the novelties of reform. 
History should have taught us by 
this day that it is infinitely better for 
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the expert to assume responsibility 
for putting—and keeping—his own 
house in order, not by periodic up- 
heaval but by regular and continu- 
ous review and improvement. 

In the federal judicial system this 
responsibility has been willingly as- 
sumed and effectively discharged. As 
Chief Judge Parker has stated, “Un- 
til a few years ago, the federal courts 
had the worst organization and pro- 
cedure to be found in the country, 
if not in the world. The Conformity 
Act, designed to conform the prac- 
tice of the federal courts to that of 
the states in which they were sitting, 
had failed of its purpose; and what 
was being administered was an anti- 
quated, hybrid system, full of pit- 
falls and technicalities. There was 
no adequate organization of judicial 
manpower and no supervision what- 
ever of judicial administration.” It 
is unnecessary for me to tell this au- 
dience that the day Judge Parker 
described is gone. The promulga- 
tion of the Federal Rules, both Civil 
and Criminal, the establishment of 
the Administrative Office and the 
Judicial Councils and Conferences, 
and the revision of the Judicial 
Code have combined to make the 
federal administration of justice the 
best in the nation, if not in the 
world. 

To keep pace with the demands 
of justice is a task without end. Even 
now, after the great strides of the 
past two decades, we are faced by 
newer problems that cry for solu- 
tion. The volume of business in the 
District Courts has doubled within 
the past ten years, while the number 
of judges has been increased by ap- 
proximately one quarter. In many 
parts of the country, this dispropor- 
tion has brought a growing backlog 
of cases and a lengthening postpone- 
ment of justice. In some courts, a 
civil case filed today will not be 
reached for trial within four years. 
Such a situation cannot be con- 
doned, and it will not be tolerated 
by the public we are pledged to 
serve. It is a truism that justice de- 
layed is justice denied. The princi- 
ple made itself felt in the very be- 
ginnings of our legal system, when in 


the Magna Charta it was proclaimed 
“to none will we deny, or delay, 
right or justice”. And the matter in- 
volves more than individual injus- 
tice; it affects, in ways immeasurable 
but profound, the whole fabric of 
our legal order, and of government 
by law. Unconscionable delay in the 
courts drives litigants away from the 
established processes of the law and 
to the forums of commercial arbitra- 
tion, and creates additional pressures 
for administrative tribunals to take 
over the work of the courts. The role 
played by the rule of law is dimin- 
ished, and the processes that have 
brought us the blessings of freedom 
fall into disrepute. When public 
confidence in the courts is under- 
mined, the whole foundation of our 
structure of government is threat- 
ened. 

I do not mean to suggest that jus- 
tice is only a matter of speed. There 
must be time for adequate investi- 
gation and thorough preparation, 
for full presentation and careful de- 
liberation. Every controversy _be- 
tween human beings presents a 
unique situation, and assembly line 
techniques are neither appropriate 
nor acceptable to the persons whose 
rights are at stake. But every avail- 
able measure must be taken to as- 
sure that no delay is countenanced 
that is not essential to the fair dispo- 
sition of the case. Our obligation is 
to see to it that the channels of jus- 
tice are wide enough to handle the 
traffic, and that they are not clogged 
by the sediment of outworn proce- 
dures and procrastination. 

To the eternal credit of the judges 
of this Circuit, the delays that have 
plagued so many courts have not 
been permitted to develop here. 
Burdened with one of the heaviest 
case loads in the country, your hard- 
working, conscientious and able 
district judges somehow have man- 
aged to keep the median duration 
of a lawsuit well below the figure 
for the District Courts of the nation 
as a whole. And the Court of Ap- 
peals for this Circuit, again despite 
a high case load, performs its func- 
tions with the greatest dispatch of 
any of the federal appellate courts. 
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One of the necessary conditions 
for keeping the courts abreast of 
present needs is an efficient, simple 
and modern procedural system. 
Some inevitable shortcomings in the 
Federal Rules of Civil Procedure 
have been revealed in the eighteen 
years during which they have been 
in force. But they still provide the 
most expeditious system for hand- 
ling disputes that human frailty has 
yet devised. The history of proce- 
dural reform admonishes us, how- 
ever, that our hopes are misplaced 
in rules alone. By a pyramiding 
process of interpretation, qualifica- 
tion and elaboration, a_ simple 
structure of rules may become en- 
crusted with an overlay of technical- 
ity that upsets its symmetry and ob- 
scures its clear lines of purpose. 

The proof of the Federal Rules 
lies not so much in their drafting as 
in the spirit that pervades their ap- 
plication and construction. The pro- 
cedural machinery can work no 
better than the lawyers and judges 
entrusted with its operation. If these 
hands are unsympathetic or insensi- 
tive to the basic policies underlying 
the rules, no amendment that could 
be envisioned will save those poli- 
cies. Continual tinkering with the 
rules, producing amendments in an 
effort to correct every decision that 
seems to be at odds with the desired 
purposes or plug every loophole 
discovered by a resourceful lawyer, 
is necessarily self-defeating. Our ex- 
perience with the mazes and myster- 
ies of the federal Internal Revenue 
Code should have taught us that 
much. The policy of simple and 
speedy litigation can be strangled as 
effectively by a proliferation of 
“clarifying” amendments and alter- 
ations as by restrictive or unin- 
formed decisions. Salvation, here as 
elsewhere, is a thing of the spirit 
and not of specification. 


Fundamental Reform... 
It Takes Time To Change 


Fundamental reform of this kind 
cannot be accomplished by a stroke 
of the pen. The most influential 
men at the Bar and on the Bench 
were trained in a different philoso- 


phy and nurtured in a different cli- 
mate. It takes time to change es- 
tablished habits and patterns of 
thought. And even the most ar- 
dent supporters of streamlined pro- 
cedure will recognize that rules 
which give order and direction to 
the process of litigation are not 
wholly matters of useless technicali- 
ty and empty formalism. It is an 
article of our professional learning 
that the fairness of a decision can be 
tested best by the methods and 
means by which the decision was 
made, that justice cannot be sepa- 
rated from the proceedings through 
which it is administered, that no 
judgment is fair if unfairly arrived 
at. The great guaranties of our free- 
doms are largely cast in the proce- 
dural mold, and order, regularity 
and fair hearing are the essence of 
the rule of law we proclaim. 

In the pathology of procedure, 
the ascertainment of the limitations 
on federal jurisdiction seems to be 
the greatest source of current trou- 
ble. Each of us, I suppose, is familiar 
with some case that has been ex- 
haustively litigated, perhaps over a 
period of several years, only to have 
the judgment set aside and the suit 
dismissed on jurisdictional grounds. 
Today there is often more time and 
energy devoted to the question of 
the appropriate court than to the 
substantive rights of the parties. It 
is a situation deplored by the late 
Justice Jackson when, shortly before 
his death, he wrote, “A vast and 
utterly unjustifiable part of federal 
litigation concerns only the ques- 
tion of jurisdiction, on which great 
time and labor . . . are expended 
before the merits of a question are 
ever reached.”! 

The answer, again, seems not to 
lie in amendment, either of the Con- 
stitution, the statutes or the rules. 
If we were to start afresh, and to 
consider anew the basic structures 
of our feder@ system, we conceiv- 
ably might choose to weigh the ad- 
vantages of a unified judiciary serv- 
ing both the states and the nation, 
confining the principle of division 
of powers between the central and 
local governments to the legislative 
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and executive branches. But experi- 
ence has revealed distinct advan. 
tages in the existing distribution of 
judicial power, in having judges a 
part of the government whose laws 
they enforce. Given a system that 
divides the business of the courts 
between the Federal Government 
and the states, some hard lines will 
have to be drawn. But the job of 
drawing those lines should not be 
approached as an abstract mathe. 
matical exercise, as much of the law 
of future interests has become. Like 
the Rule in Shelley’s Case, rules of 
jurisdiction have a propensity to 
become divorced from reality and 
hardened into an elusive and decep- 
tive certainty. The problems of law 
are always problems of people. The 
purpose of jurisdictional limits—to 
provide a workable allocation of ju- 
dicial business between state and fed- 
eral courts, along the lines of the 
respective functions of the two gov- 
ernments—must be kept constantly 
in view. A realistic and reasoned ap- 
proach, serving the principles at 
stake, is badly needed. 

As these current problems suggest, 
the administration of justice is more 
than a matter of machinery, of rules 
of organization and procedure. It is, 
above all, a matter of men. The 
judge, as we have shaped his hon- 
ored office, must be a man of learn- 
ing, well versed in the wisdom to be 
found in the great books of the law, 
and equipped as well with a keen 
understanding of the law as applied 
in the courtroom. He must be wise 
in the ways of human nature and 
patient with the fallibilities of men. 
He must appreciate the values and 
the limits of settled practice and 
procedure, and be aware of the dis- 
ruptive force of unnecessary delays 
in the press of the world of affairs. 
He must be dedicated to the goal of 
justice according to law between 
man and man and between man and 
his government. He must be humble 
in the knowledge of his responsibili- 
ties, but confident in the faith of his 
purpose. He must stand free, be- 
holden to no man and above all 
taint upon his independence and in- 
tegrity. With judges of this stature, 
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even the worst of legal systems can 
be made to achieve a large measure 
of even-handed justice under law. 
Without them, the best of systems 
must fail of its purpose. 


The Character of Judges... 
A Matter of Vital Importance 


The character and the quality of the 
judges are of vital importance in 
any plan for regulating the affairs of 
mankind, but they have assumed 
a transcending significance in the 
form of government our forebears 
evolved for us. No other people has 
ever asked so much of those upon 
whom it has conferred the honor of 
judging their fellow men. No other 
government ever entrusted so much 
power voluntarily to the hands of so 
small a group. By free choice and 
common consent, the people of 
America have committed to the care 
of the judiciary their freedoms, their 
fortunes, and their lives. 

Our national faith in the judges 
and their courts is manifested in un- 
numbered ways. Let me recall sever- 
al of the facets of this faith. When 
we laid the foundation stones for 
our government, we were unwilling 
torely upon the whim of a transient 
majority for the preservation of the 
personal freedoms inherent in the 
concept of man as a creature of God. 
We recognized the truth that an un- 
restrained majority could, in all 
good faith, oppress a minority and 
disregard its rights as cruelly and as 
ruthlessly as any single tyrant. We 
sought, then, to consecrate the fun- 
damental requisites of human dig- 
nity, and to lift them above the 
reach of the multitude and the mob. 
The essential attributes of individu- 
ality we proclaimed in the Bill of 
Rights, a ringing declaration of 
man’s self-sovereignty that still re- 
verberates throughout the world. 
To make real these high ideals and 
to fulfill the ancient yearnings they 
express, we called forth the power 
of the judiciary, well knowing that 
in no other hands could they be 
held secure. Without this power of 
the judges, the Bill of Rights we 
revere would be only a shibboleth, 
a useless catalogue of lofty generali- 
zations, floating disembodied in air, 


without substance or roots. Our 
dreams of liberty would have come 
to nothing more. 

To discharge this awesome re- 
sponsibility, to stand up between 
the forces of majority power and the 
undefended minority, is a charge 
that tries the temper of a man. It 
takes courage far beyond the physi- 
cal sort and a devotion uncalled for 
in most human endeavor to protect 
the rights of one we are firmly con- 
vinced is foolish or evil, to put aside 
strong personal beliefs and to resist 
the temptations of expediency. And 
it takes statesmanship of the highest 
order to recognize the justified 
claims of the majority, and of 
the government through which it 
speaks, to heed the claims of the in- 
dividual upon our conscience, and 
to weigh these claims, one against 
the other, to strike the only balance 
by which free institutions of demo- 
cratic government can be preserved. 

The times supply an_ unprece- 
dented illustration of this critical task 
we have put upon our judges. Amer- 
ica today is confronted by a new and 
sinister threat to its self-preserva- 
tion. Poised for action against us 
from without is a mighty military 
force, with weapons of unknown de- 
structive power at its instant com- 
mand. Directed by the same ruthless 
men is a different kind of attack, 
carried on within our midst by 
means of the newer techniques of 
warfare—sabotage, espionage, prop- 
aganda and subversion. The dan- 
gers present a new challenge to our 
traditions of free speech, free politi- 
cal thought and free association. 
Dissent must not be mistaken for 
disloyalty nor nonconformity for 
subversion. On the one side, the 
penalty of error is the subjugation 
of our people to a foreign power if 
we should fail to maintain an ade- 
quate defense, internal or external. 
On the other side is the risk of suc- 
cumbing to unreasoning fear, and 
the danger that we may unwittingly 
destroy the liberties we seek to pre- 
serve by undue suppression in the 
name of security. To guide us as we 
thread the tortuous course between 
these pitfalls is the crucial role of 
the courts today. 
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A second essential of the free 
society that we have entrusted to 
the courts is the principle of the 
separation of powers. The architects 
of our constitutional structure em- 
ployed this principle in the wisdom 
of their experience to build into the 
government a bulwark against the 
flood-tides of unrestrained power. 
To save the individual from the ag- 
gression of authority, the power to 
govern was distributed among its 
three functional branches, each to 
serve as a check and a balance upon 
the others, to contain the excess 
zeal that might lead a single author- 
ity, with wholly good intent, to ride 
roughshod over the people. Believ- 
ing that three heads are better than 
one, we required the concurrence of 
the three separate branches for as- 
sertion of the coercive forces of gov- 
ernment. To police the boundaries, 
to preserve the balance and to cor- 
rect encroachment beyond the ap- 
pointed limits, we again have called 
upon the judges. In imposing this 
duty we have expected them to be 
scientists in the arts of governing, 
sensitive to the gradual erosions and 
accretions that would eventually ob- 
scure the dividing lines. And we 
have also expected them to be ex- 
perts in the intensely practical busi- 
ness of government, able to avoid 
the hamstrings of red tape and the 
crippling stultification of absolutes, 
but still able to see to it that the 
essential co-operation among the 
separate branches is not perverted 
into dictation by any one. The job 
requires men who are responsive to 
the imperatives of practicality and 
at the same time imbued with an 
appreciation of the value of princi- 
ple. Only with such men can our 
freedoms be held secure. 

Perhaps the best known example 
within recent years of this side of 
the judicial function in our system 
is the Steel Seizure Case. In the pres- 
sures of an immediate emergency, 
the courts were called upon to re- 
solve the difficult. question of the 
appropriate agency for action. To 
lay down a standard in the heat of 
political and economic controversy 


(Continued on Page 790) 


August, 1956 * Vol 42 747 














































AMERICAN BAR ASSOCIATION 


Journal 


TAPPAN GREGORY, Editor-in-Chief......... eaasaenacene Chicago, Ill. 
LOUISE CHILD, Assistant to the Editor-in-Chief....Chicago, Ill. 


BOARD OF EDITORS 


GEORGE ROSSMAN Salem, Ore. 
RICHARD BENTLEY Chicago, Ill. 
EUGENE C. GERHART Binghamton, N. Y. 


























ROY E. WILLY. Sioux Falls, S$. Dak. 
E. J. DIMOCK New Yerk, N. Y. 
DAVID F. MAXWELL. Philadelphia, Pa. 
ALFRED J. SCHWEPPE Seattle, Wash. 
E. SMYTHE GAMBRELL, President of the Association ..............+ 





Atlanta, Georgia 
JOHN D. RANDALL, Chairman, House of Delegat 

Cedar Rapids, la. 
HAROLD H. BREDELL, Treasurer of the Association ................ 
ind iH " Ind. 


iP 











General Subscription price for non-members, $5 a year. 
Students in Law Schools, $3 a year. 

Price for a single copy, 75 cents; to members, 50 cents. 
Members of the American Law Student Association, $1.50 a 
year. 


EDITORIAL OFFICES 
1155 East 60th Street 


Signed Articles 

As one object of the American Ber Association Journal is to 
afford a forum for the free expression of members of the Bar 
on matters of importance, and as the widest range of opinion 
is necessary in order that different aspects of such matters 
may be presented, the editors of the Journal assume no re- 
sponsibility for the opinions or facts in signed articles, except 
to the extent of expressing the view, by the fact of publica- 
tion, that the subject treated is one which merits attention. 





Chicago 37, Ill. 











a American Bar News 

Years ago it was decided by those in charge of the 
affairs of our Association that there should be published 
and distributed periodically to all members a news 
bulletin; but the necessary funds were not then avail- 
able. The JourNAL is now privileged to join with the 
Committee on Public Relations, of which Richard P. 
Tinkham is Chairman, in publishing the American Bar 
News. It will be published about the fifteenth of each 
month. You have seen the first issue. Its editor is our 
capable Director of Public Relations, Don Hyndman. 
The cost of printing and distribution will be defrayed 
by the JournAL. Much credit also is due the Adminis- 
tration Committee for planning this new venture. We 
hope it will accelerate the presentation of interesting 
news to our members. 

It is a source of great satisfaction to survive this long 
period of hopeful expectation, leading as it has to the 
final fruition of a project so close to the hearts of so 
many vitally interested in everything which may bring 
all branches of our activities close together. 
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a Admission Rules 


In this issue appears an article on the “Disparate Ad- 
mission Rules in United States Courts’. The problem 
posed is becoming more and more apparent from year 
to year and is fraught with increasing difficulties. 

The author of the article suggests no remedy. It 
would seem that this is a matter in which the American 
Bar Association might well interest itself. It would be 
a departure for our Section of Legal Education and Ad. 
missions to the Bar to enter this field, -but it might per- 
haps give attention to the problem and at least suggest 
how best to approach its solution. 


a A New Editor-in-Charge 


After years of service as Editor-in-Charge of our depart. 
ment of Bar Activities, Paul B. DeWitt is no longer 
available to us in that capacity. He leaves us with our 
appreciation for what he has done and all good wishes 
for continued success. 

The Board of Editors, by unanimous vote, selected 
Charles Ralph Johnston, of Chicago, as our new Editor- 
in-Charge. He has been in general practice for about 
thirty years and brings to his new assignment a keen 
interest, a desire to broaden the usefulness of his de- 
partment, an alert and resourceful mind and the benefit 
of his extensive experience. His first offering, in this 
issue, holds out great promise. 

Mr. Johnston plans to make of his columns a clearing 
house for the free exchange of ideas and discussion ol 
problems among the state and local bar associations rep- 
resented in our House of Delegates. He will examine 
all state and local bar association journals and bulletins 
with a view to bringing to the attention of our read- 
ers important articles and materials on_ so-called 
“bread and butter” subjects; he will attend annual and 
regional meetings of our Association and of as man) 
state and local bar associations as possible and _ pat 
ticularly meetings of the National Conference of Bar 
Presidents and the National Conference of Bar Secre-: 
taries and will endeavor to meet and exchange ideas 
with as many bar association officers as possible. He will 
review the proceedings and elections of all annual 
meetings reported to him and will use photographs 
whenever feasible. The more cuts furnished instead ol 
photographs, the more pictures the JouRNAL can afford 
to publish. One of several new features which Mr. 
Johnston will inaugurate is a series of brief articles on 
the headquarters of state and local bar associations, 
including descriptions, pictures and projects. 

We have every confidence in the success of Mr. John 
ston’s department and wish him well. 
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ac | A Membership Renaissance: 


31,331 Applications Recorded 


® Last fall, scarcely two months after 
taking office as the 79th President 
of the American Bar Association, E. 
Smythe Gambrell, on behalf of the 
Board of Governors, issued this state- 
ment: 

“The American Bar Association is 
embarking on a long overdue cam- 
paign to double its membership and 
resources—to bring the rank and file 
of the country’s lawyers into its var- 
ious enterprises for the benefit of 
the public and the profession. We 
want every American lawyer in good 
standing to be an active mem- 
aaa 

These words set the theme of a 
national membership renaissance in 
the American Bar certain to leave 
a lasting imprint on the Association. 
They spelled out general orders for 
the field commanders in a mass 
movement to virtually double the 
size of the Association in less than 
six months. They introduced a man- 
ual that went to several thousand of 
the Association’s most active mem- 
bers, some 4200 fellow-lawyers who 
headed about 3500 component units 
that together made up a national 
campaign organization. 

This vast campaign force was put 
under the able leadership of Cecil E. 
Burney of Corpus Christi, Texas, 
Chairman of the Association’s Mem- 
bership Committee, former President 
of the State Bar of Texas, and Chair- 
man of the National Conference of 
Bar Presidents. 

When quotas ultimately were ad- 
justed and assigned to every one of 
these units, they totalled a whopping 
45,961 potential new members allo- 
cated this way: 

32,173 Senior prospects 


13,788 Junior Bar Conference 
prospects. 

Of course this was the optimum 
outlook. This was what quotas—com- 
puted county by county in every 
state—said theoretically could be 
signed up if every single campaign 
team operated at par. Actually, as 
the drive got underway, sights were 
adjusted to a more realistic lev- 
el by the Senior and J.B.C. Execu- 
tive Committees. These included, 
besides the Chairman, Stanley B. Bal- 
bach, Urbana, Illinois; William T. 
Gossett, Dearborn, Michigan; Wil- 
liam J. Jameson, Billings, Montana; 
Orison S. Marden, New York City; 
Archibald M. Mull, Jr., Sacramen- 
to, California; Thomas E. Taulbee, 
Wilmington, Delaware; Robert G. 
Storey, Sr., Dallas, Texas; William 
Clarke Mason (ex officio, consult- 
ant, American Bar Association 
Group Life Plan), Philadelphia; 
Donn Gregory, Tampa, Florida; and 
for the Junior Bar Conference Wil- 
liam C. Farrer, Los Angeles (Di- 
rector) ; C. Frank Reifsnyder, Wash- 
ington, D.C.; Robert G. Storey, Jr., 
Dallas; and William Reece Smith, 
Jr., Tampa, Florida. 

This group concurred with Presi- 
dent Gambrell, Secretary Joseph D. 
Stecher and Treasurer Harold H. 
Bredell that, aiming for the opti- 
mum figure, but allowing for pre- 
dictable and inevitable hazards, we 
could reasonably hope to realize 30,- 
000 new memberships. 

The campaign opened with a 
flourish. The week of February 10- 
17 was “Join ABA Week’ from 
coast to coast. Senate Majority 


Leader Lyndon Johnson hailed the 
movement on the floor of the Sen- 
ate. Lawyers in Alaska and Hawaii 


joined in. In far off Quezon City in 
the Philippines, law teachers organ- 
ized a drive. Here on the continent 
nearly every accredited law school 
faculty contributed campaign work- 
ers—and new members. 


Commanding operations in the 
field were twenty Circuit Chairmen 
—ten seniors and ten juniors. They 
co-ordinated activity of senior and 
junior state chairmen, as well as 
that of parallel organizations for 
city of 104,000 or more— 
so-called metropolitan, or 
“metro”, jurisdictions. Each of these 
major campaign areas was further 
subdivided into county or city-wide 


each 
the 


units. 

By March 19, we had in hand, or 
pledged, enough new applications to 
assure the “hard-headed” 30,000 





Membership Campaign 
Chairmen 


Photographs of state and metro- 
politan chairmen whose organiza- 
tions reached or exceeded their 
quotas in the American Bar As- 
sociation membership campaign 
are published in this issue of the 
JOURNAL starting on page 752. In 
those cases where it was impos- 
sible to obtain photographs the 
names are published. 

The list of local chairmen whose 
jurisdictions reached or exceeded 
quotas will not be complete until 
the annual meeting in Dallas in 
late August. A final list will be 
published in a subsequent issue of 
the JOURNAL, in order to give rec- 
ognition to the vital role these 
leaders played in the success of 
the campaign. 











. 
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goal. By June 30, the mails had 


brought in 31,331 applications. 

As of that date, the total number 
of members formally admitted to the 
had 


81,236. Some additions to this total 


Association been increased to 
are being made as still-pending ap- 
plications are processed. 

Among the new applicants are ap- 
proximately 6,000 who, as of June 
30, had not made their initial pay- 
ment of dues, which is required by 
the By-laws before they can be for- 
mally elected to membership. The 
Junior Bar Conference was credited 
with 13,279 of the 31,331 applica- 
tions, 96.3 per cent of its goal. 

However, the story of the “mem- 
bership revival” of 1956 cannot yet 
be completed. Today, the American 
Bar Association needs less than 20,- 
000 members elected to attain an en- 
rollment of 100,000 lawyers—a goal 
that, measured by the yardstick of 
the next best year’s increase on rec- 
ord, would have taken three years to 
achieve. 

As this article was being prepared, 
applications still were coming in. 
The impact of the campaign will 
be felt for months to come. Mean- 
while, the ].B.C. is reporting better- 
than-ever success in signing up new 
comers to the Bar at state admission 
ceremonies, and this increase will be 
felt well into mid-autumr. Indeed, 
under proper guidance, this vital 
source of “new blood” for the As- 
sociation can be augmented greatly 
in the years to come. 


Appraising the Campaign 
From several viewpoints the cam- 
paign has been a resounding suc- 
cess. Dramatic over-all results have 
been achieved; in many areas our 
teams exceeded expectations despite 
quotas universally regarded as “stiff”. 
In addition to the actual number 
of members recruited, the current 
campaign has done much to foster 
a hospitable climate of interest in 
the American Bar Association. It is 
estimated that 75,000 lawyers were 
interviewed. 110,000 
yers were invited by mail to join. 


Another law- 


Each interview, each letter extended 
a cordial invitation from the Asso- 
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ciation to a lawyer to become a 
member and participate in our pro 
gram. This alone, insofar as it result- 
ed in dispelling the oft-heard com 
plaint that the Association is “an 
exclusive club’, is a noteworthy con- 
tribution to the Association's welfare. 

This campaign will no doubt ma- 
terially facilitate future efforts to 
enlist new members. It dram 
atized the fact that the Association 
is a vital and effective force within 
the legal profession. There can no 


has 


longer be a question that it wel 
comes the participation of the 
largest possible number of lawyers 
in its activities. 

Policy-wise and in its internal op- 
eration, the Association is tremen- 
dously better equipped for contin- 
ued rapid growth. The Board of 
Governors did away with the old 
State Admission Committees; it 
scrapped the former cumbersome ap- 
plication form, substituting a stream- 
lined short form requiring the en- 
dorsement of only one member. The 
new form omits the question of an 
applicant's race. 

In the expanded Membership De- 
partment at headquarters, gleaming 
new Rand _tabulator, 
punch card and automatic sorting 
machines are streamlining the mech- 


Remington 


anics of handling tens of thousands 
of membership records permanently 
on file. 

The campaign not only elevated 
the American Bar Association to un 
precedented levels of membership 
and income; it paved the way for 
continued growth as well. 


Reviewing the Campaign 


Organization of membership solici- 
tation teams-in-depth was achieved 
by appointments on five levels. The 
President appointed the Senior 
and J].B.C. Chairman for the ten 
circuits into which the campaign 
was divided. They were: Willoughby 
A. Colby, Concord, New Hampshire, 
and Frederick G. Fisher, Jr., Bosten, 
First Circuit; Richard H. Bower- 
man, New Haven, Connecticut, and 
Donald Maroldy, New York City, 
Second Circuit; David F. Maxwell, 
Philadelphia, and Daniel Huyett III, 





Reading, Pennsylvania, Third C 

cuit; Powell, Jr., Ric! 
mond, Virginia, and James Ballen 
gee, Charleston, West Virginia, 
Fourth Circuit; C. Baxter Jones, Jr., 
and Robert R. Richardson, Atlanta, 


Lewis F. 


Fifth Circuit; Edward W. Kuhn. 
Memphis, and Thomas Carroll, 
Louisville, Sixth Circuit; Karl ( 


Williams, Rockford, Illinois, and (¢ 
Severin Buschmann, Jr., Indianapo 
lis, Seventh Circuit; Edward H 
Jones, Des Moines, and John C 
Deacon, Arkansas, 
Eighth Circuit; Roy A. Bronson and 
Harry L. Kuchins, San _ Francisco, 
Ninth Circuit; Ross L. Malone, Ros 
well, New 


Jonesboro, 


Mexico and Vernon ‘J 
Reece, Denver, Colorado, Tenth Cir- 
cuit. 

Circuit Chairmen delegated re 
sponsibility for organizing each state 
and each city of 100,000 population 
and over to state and metropolitan 
chairmen. These in turn appointed 
local chairmen or (for metros) ex 
ecutive committeemen. In_ turn, 
these sub-chairmen organized local 
committees, then subdivided into 
teams. 

In all, about 4200 key local and 
metro chairmen “ran” the campaign 
at the point where personal solici- 
tation teams were organized, 
equipped and deployed. It is esti- 
mated that altogether nearly 10,000 
of us at one time or another 
recruited new members. The large 
percentage of Association members 
participating in the drive was par- 
ticularly heartening inasmuch as it 
indicated their substantial interest 
in and concern for the Association's 
well being. 

Chairman Burney’s direction of 
the over-all campaign was tireless 
and brilliant. He made frequent vis 
its to the Chicago headquarters to 
confer with the policy committee 
and the campaign staff. His leader 
ship in the campaign was a vital 
factor in its remarkable success. 

The day-to-day direction of this 
vast campaign organization and the 
supervision of the campaign staff 
were responsibilities of Lucius Smith 
III. No account of the campaig 
would be complete without a special! 
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word of tribute and thanks to him 
lor an exceptional organizing and 
Thanks 


are due also to a loyal and faithful 


management performance. 
staff at Headquarters who worked 
many additional hours on this proj 
ect. 

In addition to the general solici- 
tation of non-member lawyers, the 
campaign undertook to canvass sev 
eral special areas, tailored to the 
particulars of each situation. 

Lawyers employed by corporations 
were canvassed. Over 250 new mem- 
bers were obtained in the corporate 
law department phase of the New 
York City campaign alone. A special 
effort was made to approach lawyers 
employed by various government 
agencies—city, state and federal, with 
results 


exceeding expectations in 


many instances. 

In another area of special con- 
centration, a committee of law 
school deans was organized to in- 
crease Bar 


American Association 


membership in recognized law 
school faculties. 

Finally, every major law firm 
in the nation was asked to take 


the initiative with its younger as- 
sociates to induce consideration of 
the benefits of American Bar Associ- 
ation affiliation. It is believed results 
were good, although it is difficult to 
separately account for applications 
received in volume from all parts of 
the country. 

There were some inevitable han- 
dicaps. Yet the membership cam- 


paign succeeded as a maximum 
effort to approach every non 
member lawyer. in the nation 


with an invitation to become a 
member of the American Bar Asso 
ciation. This objective was substan- 
tially reached within the limitations 
implicit in the use of busy volun- 
teers engrossed in the practice of 
their profession. 

[he increase in membership in 
the national organization of the le- 
gal profession, brought about in this 
campaign to date, presages a bright 
new era for the American Bar As 
sociation. 

In the eight largest cities, heavy 
going was encountered and special 
thanks are here recorded to these 
leaders who “saw it through” while 
accumulating truly impressive to- 
tals: 

New York City: (2343 new mem- 
bers) Whitney North Seymour, Ori 
son S. Marden, Lyman M. Tondel, 
Jr., Donald Maroldy and Jules J. 
Haskel; Washington, D.C.: (1340 
new members) Charles H. Burton, 
James R. Stoner, Charles Rhyne and 
Davis; Chicago: (1007 
F. Sears, 
Benjamin Wham, Louis A. Kohn, 
Frank J. Roan and Leonel I. Hatch, 
Jr.; Philadelphia-Camden: (564 new 
members) Walter E. Alessandroni, 
Paul L. Jaffe, James Hunter III, 
Joseph Asbell and William Clarke 
Mason; Los Angeles: (551 new mem- 
bers) Herman F. Selvin, Richard F. 
Alden William C._ Farrer; 


Clarence A. 


new members) Barnabas 


and 


State and Metropolitan Chairmen 


® We were unable to obtain photo- 
graphs of the following chairmen 
whose organizations reached or ex- 
ceeded their quotas: 

Alabama: William Inge Hill, and 
William B. Moore, Jr., of Montgom- 
ery; Arizona: Paul W. La Prade, of 
William E. 
Glynn, of Hartford; Florida: Arthur 


Phoenix; Connecticut: 
W. Milam, of Jacksonville; Georgia: 
Barry Phillips, of Atlanta; Illinois: 
David S. Paddock, of Rockford; Jn- 
Robert A. 
Hammond; Jowa: William W. Criss- 
Don W. 


diana: Lucas, of Gary- 


man, of Cedar Rapids; 


Thompson, of Sioux City; Louisiana: 
J. Barbee Winston, of New Orleans; 
Massachusetts: Laurence H. Lougee, 
of Worcester; Maryland: A. Qwen 
Hennegan, Jr., and Ambler H. Moss, 
of Baltimore; Missouri: Joseph J. 
Kelly, of Kansas City; 
Richard Carstensen, of Billings; New 
Hampshire: John N. Nassikas, of 
Manchester, and Jeremy R. Waldron, 
Jr., of Portsmouth; New 
Owen B. Marron, and James A. 
Maloney, of Albuquerque; North 
Carolina: Ernest S. Delaney, Jr., of 
Charlotte; North Dakota: Lynn G. 
Grimson, of Grafton, and Elver T. 


Montana: 


Mexico: 
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Cleveland: (288 members) 


John Virgil Cory and George J. Um- 


new 


stead; Detroit: (290 new members) 
Walter A. Mansfield, William T. 
William Henry 
Woolfenden and Nathan B. Good- 
(276 new members) 


Gossett, Saxton, 


now; Boston: 
Henry E. Foley and Walter Powers, 
Jr. 

Ihe Association also is indebted 
to Martindale-Hubbell, Inc.; Legal 
Directories Publishing Co., Inc.; 
West Publishing Co.; Lawyers Co- 
operative Publishing Co.; Bancroft- 
Whitney Co.; Shepherd; Citations, 
and nearly every legal newspaper 
and many state and local bar asso 
ciation publications. 

Above all, a sincere tribute is due 
President Gambrell and the mem- 
of the Board 
[his campaign could not have be- 
gun, could not have fired the im- 


bers of Governors. 


agination of the nation’s lawyers, 


and certainly could not have suc- 
ceeded without the exceptional qual- 
ities of leadership, enthusiasm and 
“drive” imparted by Mr. Gambrell, 
and fortified by John D. Randall, 
Joseph D. Stecher, Harold H. Bre- 
dell, Loyd Wright, Tappan Gregory, 
Elwood H. Hettrick, Osmer C. Fitts, 
Vincent P. McDevitt, Robert T. 
Barton, Jr., John C. Satterfield, 
Blakey Helm, Richard P. Tinkham, 
Herbert G. Nilles, John Shaw Field 
and Thomas M. Burgess—leaders in 
giving vital rebirth to the Associa- 


tion in 1956. 


Pearson, of Bismarck; Ohio: Walter 
C. Beall, of Cincinnati; Oklahoma: 
William J. Holloway, Jr., of Okla- 
homa City; Marshall C. 
Cheney, Jr., of Portland; Pennsyl- 
vania: Alvin A. Woerle, of Reading; 
South Carolina: David W. Robinson, 
and Julius W. McKay, of Columbia; 
Texas: John J. McKay, of Austin, 
and George Brundrett, of Corpus 
Christi; Vermont: James L. Oakes, 
of Brattleboro; Virginia: William R. 
Cogar, of Richmond. 


Oregon: 


Junior Bar Chairmen, on the fol- 
lowing pages, are indicated by an 
asterisk. 
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State and Merropolitan Chairmen 





M. Camper O'Neal Walter Fletcher* C. M. A. Rogers 
Birmingham, Alabama Birmingham, Alabama Motile, Alabama 





Joseph A. Ball DeWitt A. Higgs William A. Yale* 
Long Beach, California San Diego, California San Diego, California 





H. James Conaway* Harold B. Wahl Norman Stallings 
Wilmington, Delaware Jacksonville, Florida Tampa, Florida 





A. L. Merrill isaac McDougall* John D. Thomason 
Pocatello, Idaho Pocatello, Idah Peorta, Illinois 





Charles G. Bomberger 
Fort Wayne, Indiana Fort Wayne, Indiana Hammond, Indiana 


George Kowalczyk Robert L. Hines* 
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Herndon Inge, Jr.* 
Mobile, Alabama 


Edward H. Ellis 
Boulder, Colorado 


Rex Farrior, Jr.* 
Tamp a, Flonda 


William B. Wombacher* 
Peoria, Illinois 


Owen Cunningham 
Des Moines, Iowa 


Walter E. Craig 


Phoenix, Arizona 


Charles E. Leierer* 


Eagle, Colorad: 


John H. Boman, Jr 


itlanta, Georgia 


Charles A. Thomas 


Rockford 


S. David Peshkin* 


Des 


Moine 


Ulinois 


lowa 


James B. Boyle, Sr. 


Pasadena, California 


J. Ronald Regnier 


Hartford, Connecticut 


H. Sol Clark 


Savannah, Georgia 


Joe S. Hatfield 


Evansville, Indiana 


Stanley M. Corbett 


Sioux City, lowa 





Charles E. Millikan, Jr.* 


Pasadena, California 





Alexander L. Nichols 
Wilmington, Delaware 


Bart E. Shea, I1!* 


Savannah, Georgia 


James M. Schwentker* 


Evansrille, Indiana 


J. Willard Haynes 


Kansas City, Kansas 
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State and Metropolitan Chairmen 


“*s 


Richard Millsap* Ben B. Fowler James Chenault* Alvin R. Christovich John M. Madison Sidney E. Cook* H. Payne Breazeale 
Kansas City, Kansas Frankfort, Kentucky Richmond, Kentucky New Onl , Louisiana Shreveport, Louisiana Shreveport, Louisiar Baton Rouge, Louisiana 








Alfred M. Posner* R. Carleton Sharretts Raymond E. Callegary* Warren C. Lane, Jr.* Harry G. Gault Harold A. Draper* John W. Cummiskey 
Baton Rouge, Louisiana Baltimore, Maryland Baltimore, Maryland Worcester, Massachusetts Flint, Michigar Flint, Michigan Grand Rapids, Michigan 











Don V. Souter* Luther M. Bang Leo Dorfman* R. A. Scallen C. Paul Jones* John B. Burke David R. Roberts* 
Grand Rapids, Michigan Austin, Minnesota Minneapolis, Minnesota Minneapolis, Minnesota Minneapolis, Minnesota St. Paul, Minnesota St. Paul, Minnesota 











ae 


Lewis A. Dysart* James N. Ackerman Richard A. Knudsen* John Shaw Field William J. Raggio* Howard F. Houk John D. Donnell* 
Kansas City, Missourt Lincoln, Nebraska Lincoln, Nebraska Reno, Nevada Reno, Nevada Santa Fe, New Mexice Fort Sumner, New Mexice 











Eugene C. Gerhart Hyman W. Sevits Oscar J. Brown Robert W. Miller Morgan F. Bisselle Robert Lassiter, Jr. Phillip J. Hermann 
Binghamton, New York Schenectady, New York Syracuse, New York Syracuse, New York Utica, New York Charlotte, North Carolina Cleveland, Ohio 
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State and Metropolitan Chairmen 









Fred C. Parcher Paul C. Weick Joseph G. Miller* Robert J. Schreiner* Harry P. Jeffrey John G. Spain* Eugene F. Howard 


Columbus, Ohio Akron, Ohio lAron, Ohio Akron, Ohio Dayton, Ob Dayton, Ohi Toledo, Ohio 








Charles E. Ide, Jr.* C. Kenneth Clark James D. Fellers James C. Dezendorf Charles G. Helwig Robert H. Jordan* Thomas P. Dunn 
Toledo, Ohio Youngstown, Ohio Oklahoma City, Oklahoma Portland, Oregon Allentown, Pennsylvania Allentown, Pennsylvania Ene, Pennsylvania 





John G. Gent* Ellis Brodstein Colin MacR. Makepeace Alan S. Flink* Arthur N. Votolato William E. Parmenter, Jr.* Aubrey F. Folts 


Ene, Pennsylvania Reading, Pennsylvania Providence, Rhode Island Providence, Rhode Island Providence, Rhode Island Providence, Rhode Island Chattanooga, Tennessee 





Bruce C. Bishop* John H. Doughty Foster D. Arnett Woodrow Norvell Richard H. Allen* Charles H. Rutherford, Jr. Ernest C. Matthews, III* 


Chattanooga, 1 ennessee Knoxville, Tennessee Anoxville, Tennessee Memphis, Tennessee Memphis, Tennessee Nashulle, Tennessee Nashoille, Tennessee 





Mrs. Leona M. Franklin® Jack R. Blackmon Ben R. Howell W. Dyer Moore, Jr.* J. Boone Wilson Michael B. Wagenheim James S. Cremins* 
Austin, Texas Corpus Christi, Texas El Paso, Texas El Paso, Texas Burlington, Vermont Norfolk, Virgima Norfolk, Virgima 
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nesseé 


vs, 11* 


see 

















A. Scott Anderson 


Richmond, Virginia 


Charles F. Scanlan 
Spokane, Washingtor Spokane, Washington Tacoma, 


E. Lawrence White* Joseph H. Gordan Wallace B. Hager* Charles C. Wise, Jr 


Washington T ac 





Frank L. Bowron* E. Harold Hallows 


Edward E. Murane 
Casper, Wyoming Casper, Wyoming Milwaukee, Wisconsin 


Louis D. Gage, Jr.* Ned Willis 


Janesville, Wisconsin Perry, lowa 


A Message of Thanks 


As I think of the success of our great mobilization campaign and the 
added strength it has given us, I am proud and grateful. Proud of what 
the Association has done and expects to do~—grateful for the privilege of 
knowing and working with the members of our profession in every state 
and territory. In looking back on the campaign I have one regret: There 
are ten thousand unsung heroes whose exertions brought us victory. I wish 
their names and achievements could be emblazoned for all to see and rec- 
ognize. In any event, they have the deep satisfaction of knowing that they 
have done something worth while for the profession and for themselves and 
that through their efforts the lawyers of America have gained the respect 
of the public. To all of these, everywhere, and to our efficient and devoted 
staff members at the American Bar Center who worked so willingly and well 
in this campaign, I say with a full heart, I thank you 

E. SMYTHI 
President of the American Bar Association 


GAMBRELI 


ma, Washington Charleston, West Virginia 


State and Metropolitan Chairmen 


Robert K. Kelly* 


( 


harlest 


n, 


West Virginia 
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Books for Lawyers 








SEIDMAN’s LEGISLATIVE HIs- 
TORY OF FEDERAL INCOME 
AND EXCESS PROFITS TAX 
LAWS (1953-1939). By J. S. Seid- 
man. New York: Prentice Hall, Inc. 
1954. $50.00. Two 
1843. 

Lawyers who have recently strug- 
gled with the Internal Revenue Code 
of 1954 know the truth of J. S. 
Seidman’s introductory 


Volumes. Pages 


Ss 


understate- 
ment “that our federal income . 

tax laws are far from clear’. Am- 
biguity is not confined to the new 
Code. Mr. Seidman demonstrates in 
that 


mantics was a problem as far back 


two massive volumes tax se- 
as 1939. A preceding volume of Mr. 
Seidman’s, Legislative History of Fed- 
eral Income Tax Laws (1938-1861) , 
carries this revelation back to the 
very beginning of federal income 
taxation. 

Much of the recent flood of tax 
literature concentrates on the how 
to-do-it theme, generally skirting the 
tough legal questions. Mr. Seidman, 
however, is much more ambitious 
than the average author for he has, 
in his own words, sought “to place 
under the thumb of all those inter 
ested in the meaning of the federal 
income and excess profits tax laws 
everything of interpretative signifi- 
cance said to or by Congress and 
passed or rejected by it from 1939 
to date (1953)”. 

Although some lawyers, like the 
reviewer, may lament the excessive 
use of so-called legislative history 
(often the product of Internal Rev 
enue technicians and not of Con- 
gress), even such critics must con 
cede the existence of a substantial 
rock-bottom ambiguity which justi 
fies recourse to legislative materials 
And those experienced in tax mat 


1. R. L. L. Notz, Lecat 
Leeat Researcn (1947) 20 


BIBLIOGRAPHY AND 


ters will acknowledge the informa 
tive background data which may be 
gleaned from legislative history. 
Not 
considered by Mr. Seidman an in- 


only is the subject matte. 


tegral part of the interpretative 
process, but also the information in 
his volumes is not always available 
to attorneys, especially those in new 
firms or in small cities. Under even 
ideal circumstances, “there is no one 
place where all the printed com 
mittee hearings may be found”’.! 

If Mr. Seidman’s self-imposed lim 
itations are accepted, his volumes 
have gone far towards achieving 
these objectives of a legislative his- 
tory of federal income taxation. The 
most important limitation is, of 
that of space and 


Ideals would be fulfilled by a liter- 


course, money. 
ally complete legislative history, but 
the cost would be prohibitive for 
the average lawyer. These two vol- 
umes are dear enough. 

Any newspaper reader is aware of 
the subjective nature of editing. 
Probably very few tax lawyers would 
cull in exactly the same manner as 
Mr. Seidman. Discounting for this 
Mr. 


excellent job of compiling the com 


factor, Seidman has done an 
plete (as he defines the term) legis- 
lative history of each relevant sec 
tion of the Internal Revenue Code 
of 1939, with amendments to 1953. 
Not all, or even the greater part, of 
the available legislative material is 
reprinted by Mr. Seidman, but he 
does offer citations to, or digests of, 
debates, hearings and reports perti- 
nent to a particular section, as well 
as showing the drafting evolution of 
that section. Even unenacted provi 
sions are tied in with enacted sec- 
tions, although the subjective ele 
ment looms especially large. 

not find the com 
plete text of the material most in 
teresting to him in these volumes, 


A lawyer may 
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but he will at least be provided wit! 


a citation to such material. He will! 
have a ready guide to the primary 
legislative history sources. This in 
itself is a valuable aid to a_ busy 
lawver. 

Despite their 1843 pages, these 
volumes are well organized and easy 
to use. An act section, code section 
and subject matter index help, al 
though the latter could be more de 
tailed. A cross reference table from 
the 1954 Code to the 1939 Code en 
hances the value of this work. Most 
of the major provisions of the new 
Code can be fully understood only 
by knowing the background of the 
Mr. 
Seidman’s volumes have a continu 
ing practical value. 

The key to the various types used 
to reflect which house or committee 


1939 Code counterparts, so 


did what to a bill may at first arouse 
the reader’s suspicion that Mr. Seid 
man borrowed a legislative drafts- 
man for this task. But a little prac 
tice will cure this pessimism. 

The reviewer cannot refrain from 
praising the readable type used by 
Prentice Hall. Tax publishers too 
often place a greater value on pa 
per saving than on eye strain. 

No one should deduce from this 
review that Mr. Seidman has written 
either for the reader’s pleasure o1 
as those words are 
But as a 
tool, these two volumes constitute a 


entertainment, 


normally used. research 


worthy addition to the tax library. 


Jacques T. SCHLENGER 


Baltimore, Maryland 


Ta E BRITISH COMMON. 
WEALTH, The Development of Its 
Laws and Institutions, Volume 4, 
New Zealand. By J]. L. Robson et al. 
under the general editorship of 
George W. Keeton. London: Stevens 
& Sons. 1954. Pages xix, 384. 

This is volume four of a series o! 
eight volumes being prepared unde: 
the general editorship of Professor 
W. Keeton, Dean of the 
Faculty of Laws at University Col 


George 


lege, London, designed to explain 
the development of the laws and 


constitutional structure of the na 
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tions of the British Cor monwealth. 


| have not seen the other volumes 
in the series but if this volume on 
New Zealand is representative, the 
series will be a very faithful report 
ing about the extent to which no 
tions of law developed in England 
have been modified, extended or re 
the 


different Common 


wealth countries. Not only 


jected in 
will the 
series permit comparisons among 
the Commonwealths but will permit 
the American reader to compare 
our own deviations from a common 
source with the newer Common 
wealth developments. 

Each chapter in this volume is 
written by a New Zealand lawyer, 
government administrator or politi 
cal scientist. The volume describes 
New Zea 


land, the legislative and judicial 


the constitutional law of 


system, most of the major pieces of 
social legislation and the traditional 
private law subjects of criminal law, 
property, contracts, commercial law, 
torts and family law. 

lo most American lawyers, New 
Zealand is the democracy of the 
the oldest and 
the most advanced welfare and so 


western world with 
cial schemes. This book gives a very 
good idea of the all-pervasiveness ol 
the system and those of us who do 
not have a full picture of it will get 
much insight from this book. This 
fact concerning New Zealand makes 
it inevitable that the great bulk of 
the book discusses legislation, for it 
is there rather than in judicial crea 
tiveness that New Zealand has made 
its contribution. After the chapters 
on the social legislation have been 
read, it is rather surprising to dis- 
cover how little this legislation has 
affected the doctrine of traditional 
private law matters. Tort law for 
example has been subjected only to 
the usual modifications in such mat 
ters as death in relation to tort, con 
tributory negligence and damage 
from dogs and then only after simi- 
lar changes have occurred in Eng 
land. The property law is different 
only in its simplicity of conveyance 
ing resulting from the universal 
use of the Torrens system. The most 
spectacular New 


development in 


Zealand property law, now copied 
in almost all of the Commonwealth 
nations, is the 
Act of the early 


Family Protection 
1900's. Promoted as 
a scheme to prevent a man from ex 
ercising his testamentary power so 
as to leave his legal dependents des 
titute, the legislation was at an early 
the 
permit the court to deviate from the 


date interpreted by courts to 


will so as to enforce “the moral ob 


ligation of a _ testator’ to make 


“proper and adequate” provision 


Unlike 
our legislation limiting testamentary 


for his wife and children. 
power which is limited to the pro 
tection of the spouse and then only 


in a fixed percentage, this legisla- 


tion empowers the court in effect 
to rewrite the will. The act has 
worked so successfully that in 1939 


it was amended to permit the court 
to exercise the same powers on an 
intestacy and to widen the classes ol 
potential claimants. 

American lawyers should also be 


interested in the references from 
time to time of the influence of the 
United States on New 


its history 


Zealand law. 


Several times in dissent 
ing 


South Island) have proposed seces 


elements (usually from the 
sion from British control and affilia 
tion United The 


first adoption law in New Zealand 


with the States. 


was borrowed from Massachusetts. 
I recall on my visit with the librari 
an of the Supreme Court in Auck 
land that the the 


New Zealand judges in the middle 


law library of 
of the nineteenth century, which he 
me, contained much 


of Kent and Story than it did of 


showed more 
Blackstone and Chitty and the early 
New Zealand cases reflect this influ- 
ence. But as the book points out 
American influence now has all but 
disappeared. Only one of the Su 
preme Court libraries contains cur 
rent reports of the United States 
Supreme Court. They stopped tak 
ing the reports shortly after Ere 
Railroad 
While the consequence of the Erie 


Company v. Tompkins. 


doctrine has been studied from al 
I know 


no one has yet studied its impact 


most every angle, as far as 


on our ability to keep the word 
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“American” in equal partnership 
with “Anglo” in the development 
of the common law in the English 
speaking world. 

Ihe last chapter of the book is 
devoted to a consideration of some 
of the problems which regulatory 
created or at least 
Restrictive World War 


| liquor laws, gambling, tax evasion 


legislation has 


not solved. 
and administrative fiat are as much 
problems in the antipodes as in oth 
er parts of the Anglo-American legal 
system. 


The book the 


impact of some of these problems 
on the 


does not record 


most honored traditions ol 
British justice and law enforcement. 
Indeed the conventions themselves 
such as the decorum of and the re 
spect toward the judiciary do not 
come through the printed page. The 
rapid increase in the power of the 
magistrate, at the expense of the 
Supreme Court, has not, however, re- 
sulted in his reaching the status ol 
judge. To my surprise the line for 
respect and dignity between judge 
and magistrate was drawn at one 
Coronation ball given by the law 
attended 
non-observance of 


society which I between 


observance and 
an antiquated liquor law. After the 
judge went home, a member of the 
law society was able to invite me 
and the magistrate to visit a “speak- 
easy” operated by the law society. 
I draw back, however, from draw- 
ing conclusions from this incident 
when I recollect that only a few 
days before a prominent New Zea- 
had told me that he 
the United States 


we had neither justice nor judiciary 


land lawye 
believed that in 
in the respected sense of the word. 
His 
correspondence with an American 


conclusion was drawn from 


court, which he showed me, writ- 
ten on official stationery picturing 
orange trees and containing a slo- 
gan about the judge’s jurisdiction 
being the best orange county in the 
world. 

In this book New Zealand law is 
attractively and yet not boastfully 
presented. Self-criticism is present. 


The book can give us some insight 
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into a foreign system having the 

same root as ours. Do we have such 

a book to distribute to our cousins? 
ALLISON DUNHAM 

University of Chicago 

Chicago, Illinois 


Tue BUSINESS LAW OF REAL 
ESTATE. By Gerald O. Dykstra and 
Lillian G. Dykstra. New York: The 
Macmillan Company. 1956. $10.00. 
Pages xti, 852. 

Lawyers tend, with cause, to be 
suspicious of law books intended 
primarily for laymen. Often such 
books are either too general to be 
of practical utility or, what is much 
worse, create a false impression that 
the rules of law are so simple and 
definite that the reader is competent 
to be his own lawyer. This volume, 
written by authors who are lawyers 
and experienced teachers of busi- 
ness law as a text for students of 
business administration and a ref- 
erence boek for such laymen as real 
estate brokers, avoids both of these 
errors. It is a comprehensive discus- 
sion of rights, duties and liabilities 
arising from possession and owner- 
ship of, and commercial transactions 
in, land, which treats numerous 
practical problems in detail but nev- 
er fails to warn the reader that the 
solution of particular cases depends 
upon variations in the fact situa- 
tions and the law in force in differ- 
ent jurisdictions, as to which only 
a lawyer can advise competently. 
Moreover, it contains careful warn- 
ing against unauthorized practice of 
law by laymen (Section 77). 

In addition to an introductory 
chapter on the nature and classifica- 
tion of property, the book contains 
seventeen chapters treating emble- 
ments, fixtures, estates in land, land 
contracts, deeds, leases, mortgages, 
adverse possession, easements, zon- 
ing ordinances, restrictive covenants, 
eminent domain, adjoining land- 
owners (lateral support, boundary 
trees and fences) , trespass, nuisance, 
liability to trespassers, licensees 
and invitees, and broker’s commis- 
sions. Wills, trusts, descent and ad- 
ministration of estates are deliber 


ately omitted and water rights are 
not covered. Each topic treated is 
first presented textually and then 
illustrated by case reports or ex 
tracts. The text material itself con 
tains many case and statutory ex- 
amples and quotations. The cases 
are mostly recent, well chosen and 
well edited. With rare exceptions 
(e.g., “novation”, Section 78) , tech- 
nical legal terms are carefully de- 
fined in language which an intelli- 
gent layman can understand. When 
the rule on a point is not uniform 
throughout the country, the reader 
is, in all but a very few instances 
(e.g., effect of express right of sur- 
vivorship, Section 72, note 102; 
marketability of title by adverse pos- 
session, Section 217) , so advised and 
put on notice of the necessity of 
ascertaining the rule in his own ju- 
risdiction. 

The chapters on fixtures and nui- 
sance are particularly good and 
contain up-to-date examples involv- 
ing air-conditioning equipment, air- 
ports, drive-in theaters and the like. 
Indeed, these chapters are more 
complete in their coverage than the 
typical law school course. The treat- 
ment of future interests, on the oth- 
er hand, is inadequate and in a 
few places, inaccurate or misleading 
(Section 36, confusion between spe- 
cial limitation and condition sub- 
sequent; Section 37, confusion be- 
tween remainder and springing use; 
Section 37, note 9, definition of 
vesting; Section 38, note 12, 
waste by tenant in fee; Section 82, 
implication that a future interest 
cannot be created by deed; Section 
272, implication that any type of 
use restriction may be imposed by 
condition subsequent) . The effort to 
follow the Restatement of Property 
in treating the profit 4 prendre as a 
type of easement has resulted in 
some inaccuracy at those points 
where the law of profits differs from 
that of easements. (Section 250, in- 
severability of appurtenant servi- 
tudes; Sections 258, 266, abandon- 
ment of servitudes). 

The book is attractively printed, 
well bound and adequately indexed. 
On the whole, the authors have done 
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a remarkably good job of reducing 
broad segments of the law of proper- 
ty and torts to language understand 
able and interesting to laymen. In 
their preface they say, ““The authors 
believe that the purpose of Busi- 
ness Law is to advise the business 
student and businessman of pitfalls, 
and to suggest precautions that may 
be taken so that legal counsel, when 
employed in time, has a more intel. 
ligent client.” A lawyer may well 
recommend this book to his clients 
for that purpose. 
WILLIAM F. FRATCHER 

Columbia, Missouri 


A BIBLIOGRAPHY ON FOR. 
EIGN AND COMPARATIVE LAW 
BOOKS AND ARTICLES IN ENG. 
LISH. Compiled and Annotated by 
Charles Szladits. Parker School Stud- 
tes in Foreign and Comparative Law, 
Columbia University in the City of 
New York. Distributed by Oceana 
Publications, New York. 1955. $15.00. 
Pages xx, 508. 

There are unquéstionably many 
ways of highlighting the increased 
interest that the American lawyer 
has recently shown in learning about 
the systems of law that prevail in 
other countries. The most concrete 
demonstration, however, would 
probably be a reference to the 13, 
742 items of literature on foreign 
and comparative law that are listed 
in Dr. Szladits’ important bibliog- 
raphy. 

As a result of the study of these 
legal systems, lawyers, jurists and leg- 
islators have become aware of the 
great benefits that may be derived 
from the comparative study of law. 
Although even the general prac- 
titioner may know of the recent re- 
vival of interest in the study of for- 
eign and comparative law, only a few 
may be aware of the tremendous 
amount of literature in English that 
is presently available. The immense 
literature dealing with all of the 
common branches of law, both sub 
stantive and procedural, of most of 
the countries of the world, together 
with the present necessity to know 
the law of the commercially impo 
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tant nations of the world, makes Dr. 
Szladits’ Bibliography on Foreign 
and Comparative Law an indispensa- 
ble part of the American law library. 

The purpose of the Bibliography 
was to give a systematic listing of 
all the books and articles in the Eng- 
lish language that deal with non- 
common law 


legal 


addition to other subjects that are 


systems, in 


necessary to the comparative study 
of law. Fully appreciating the im- 
portance of Roman law to a study of 
comparative law and the under- 
standing of any civil law system, Dr. 
Szladits has included in his bibliog- 
raphy a large amount of Roman law 
materials. 

The book includes materials from 
1790 to April 1, 1953. Although the 
book excludes all works on Anglo- 
American law, it does include those 
works that are essentially a compari- 
son of Anglo-American institutions 
with those of other countries. 


A helpful feature of the Bibliog- 
raphy, that perhaps could have been 
used more extensively, consists of the 
annotations to those books that in 
the opinion of the compiler are “the 
most important works”. These an- 
notations contain a very 
scription of the work. An asterisk 
marks those articles that the com- 
piler considers “most useful for gen- 


terse de- 


eral information on the subject, or 


contain valuable source material, 


and are relatively up-to-date”. 

The Bibliography is arranged into 
ten parts, consisting of broad topic 
headings that are subdivided into 
categories. For example, 
Part Three, entitled “Private Law” is 


smaller 


divided into “general notions and 
the law of persons”, “law of obliga- 
tions”, “law of property”, “law of 
succession”, and “family law”. These 
headings are in turn broken down 
into an orderly and rather detailed 
outline. 

In addition to a brief introduc- 
tion and a list of abbreviations to 
the countless periodicals cited, the 
book contains a “Geographic Index” 
and an index of authors. 


The great utility of Dr. Szladits’ 
Bibliography will be apparent both 
to the legal researcher and to the 


busy practicing attorney. It is hoped 
that the Bibliography will be kept 
current by separate periodic supple- 
ments or by the listing of the new 
literature in an appropriate section 
of the American Journal of Compar- 
ative Law. 
Epwarp D. RE 

St. John’s University 

Brooklyn, New York 


F ors OF AGREEMENTS— 
BUSINESS FORMS. By Oscar Le 
Roy Warren. New York: Matthew 
Company, Inc. $20.00. 

As its publisher has indicated, this 
1460 page form-book was prepared 


Bender & 


with the primary purpose of giving 
the reader suggestions as to the man- 
ner in which agreements of the 
broad character covered should be 
drafted. 

This book is prepared for speed. 
Its arrangement is supposed to give 
fast results. The complete fact—law 
index, using all conceivable head- 
ings is designed for the same pur- 
pose. Also, there is a running com- 
mentary interspersed between the 
agreements giving applicable law to 
you, including key references to 
both American Jurisprudence and 
Corpus Juris Secundum. 

The forms themselves have been 
obtained from reported decisions, 
from forms in actual use by various 
business enterprises, from forms to 
which the editor has had access and 
from other similar sources. No claim 
is made that they supply the last 
word in matters of that kind. 

It is believed that the forms will 
prove to be of practical value and 
will at least suggest the manner in 
which agreements of the broad char- 
acter covered should be drafted. It 
should also serve as a reminder on 
pitfalls, checklists and points of law. 

THeoporeE G. MAHERAS 


Chicago, Illinois 


Justice ENSLAVED. A Cuollec- 
tion of Documents on the Abuse 
of Justice for Political Ends. The 
Hague: International Commission of 
Jurists. 1955. Pages 535. 


Actualities never daunt thinkers 
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and theorists. The world owes much 


to the obstinate refusal of a long list 
of honored men to recognize the 
hopeless odds immediate events cast 
against them. 

Even though their efforts have 
often borne no visible fruit, they 
have kept alive the continuity of 
thought concerning mankind's prob- 
lems until popular belief has at- 
tained a condition favorable to the 
realization of their dreams. 

Figures of this stature abound in 
the legal profession, now and in the 
past. Take a case in point—the Inter- 
national Commission of Jurists. Es- 
tablished in 1952 this group aims at 
supporting and advancing the prin- 
ciples of justice which they believe 
to be universal and lasting. In its 
statement of aims the Commission 
declares that wherever such princi- 
ples are being systematically elimi- 
violated their “reinstate- 
ment will be sought by exposing 
the processes of injustice at work”. 

Here they have presented to the 
members of the legal profession 
throughout the world a collection 
of documents concerning the ad- 
ministration of justice in countries 
behind the Iron Curtain. 

The collection covers the fields of 
public law, penal law, civil and eco- 
nomic law and labor law. It consists 
of written documents and certified 
depositions of witnesses, material 
which should be sufficient for every 
lawyer. 

Take for instance the Cabinet De- 
cree Number 4181 of the People’s 
Republic of Hungary. That decree 
empowers the Ministry of Justice to 
establish a twelve-month course for 
criminal judges and prosecutors “in 
order to make it possible for workers 

. to acquire . . . training in soci- 
ology . . . and to attain the corres- 
ponding qualifications: Thereby can 
the Minister of Justice hasten the 
process of eliminating the old judg- 
es and public prosecutors and of re- 
placing them with people who are 
in fuller agreement with the spirit 
of a people’s democracy”. 

Or see what happened in Czecho- 
slovakia to Augustin Geryk, who 
committed sabotage under Article 


nated or 
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85, Section l-a olf the Criminal Code 
and was sentenced to one year’s con 
finement. What did he do? Why in 
1951 he was short in his “obligatory 
delivery” of cereal and milk. “He 
therefore failed in his duty demand 
ed of him by his profession, intend- 
ing to render more difficult the ful 
fillment of the general economic 
plan in the sphere of agricultural 
production”. 

And, finally, Frantisek Chlupac, 
who, as a member of an agricultu 
al collective, “worked carelessly, a1 
rived late for work, neglected the 
machines which were entrusted to 
him, carried out the work for which 
he was responsible in a_ slipshod 
manner and thereby neglected and 
shirked his social duty”. His penal- 
ty? By judgment of the People’s 
Court he was sentenced to 
years’ imprisonment and given a 
fine of 50,000 crowns. 

This 
all to see the system of injustice in 


foun 


documentation exposes for 
Communist countries. At the same 
time the accusation serves as a warn 
ing. Far too many lawyers and lay 
men may view the injustice in Com 
munist practice in the same way 
they viewed the Nazi regime—a sys- 
tem sealed off from the world of true 
democracy. 

It is the Commission of Jurists’ 
hope that the collection will stimu 
late all lawyers to increased efforts 
to keep justice undefiled and that it 
will also harken lawyers to the price 
less values of their own liberties. 
After reading this book, I’m certain 
it will. 

WiLuiAM K. CosLentz 
San Francisco, California 


Newman ON TRUSTS. By 
Ralph A. Newman. Brooklyn: The 
Foundation Press, Inc. 1955, $5.50. 
Pages xiii, 600. 

Professor Newman's _preface- 
announced purpose is to create a text- 
book for the students of the law “as 
a possible three-fold aid; to supple 
ment classroom the 
development of their analytical pow- 


ers to present an over-all picture of 


discussion in 


the law of trusts and of the concept 
of which it is formed, and finally to 
suggest to the still optimistic soul 
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of youth, and of their elders who 
that 
quality, the possibility of improve 
ment in the judicial and legislative 
treatment of problems. His 
goal, optimistic as he may have been, 


have retained something of 


has been attained. 

This comprehensive text contains 
twenty chapters, an extensive bib- 
liography, a table of cases and an 
index. 

The first three chapters, classical 
ly enough, concern the nature and 
historical development of trusts and, 
necessarily, 


perhaps presuppose a 


limited ‘working’ knowledge ol 
property and future interests termi 
nology. The first of these chapters 
contains extremely helpful introduc- 
tory material distinguishing trusts 
from other legal relationships such 
as agency, bailments and powers in 
trust. 

Chapters 4 through 8 deal with 
the essential ingredients of the ex- 
press trust, i.e., the trust res, trustee 
and beneficiary, including the na 
ture of the beneficiary’s interest. In 
certain portions of these and subse- 
quent chapters, considerable empha- 
sis is placed on the case and statu 
tory law of New York, a factor which 
at first blush tends to limit the text’s 
value. This restricting element is 
neutralized, 
generally 
footnote-substantiated, references to 


however, by the au 


thor’s exhaustive, and 
the law of all American jurisdictions, 
making the book as a whole useful 
for all-“students”, a term here meant 
to include the trust-practitioner. 
Chapters 9 through 14 treat the 
subject of specific types of trusts, in- 
cluding trusts to accumulate, spend 
thrift, 
structive and resulting trusts. It is 
the the direction 
which the law of trusts should take, 


honorary, charitable, con- 


advocation of 


particularly evident in chapters 13 
and 14, that makes most graphic 
the professor’s contribution to the 
growth as well as the understanding 
of the law. As has been said before, 
“legal writing which is merely des- 
criptive of what courts have done 
obviously serves at best only a util- 
itarian purpose”. 

constructive 


Professor Newman's 





proposals preclude the possibility 
that one might ever this 
work as being “merely utilitarian 
An example is his suggested reclassi 
fication of constructive trusts, the 
end result of would be the 
elimination of what he 


criticize 


which 
character 
izes as the present question-begging 
“pseudo solution of the problem 
through the unjust enrichment for 
mula”. The manner of acquisition 
would become the principle criteri 
on tor the granting or withholding 
of specific restitution. The author’s 
provocative statement in the chap- 
ter on resulting trusts that “[t]he 
concept should have come to an end 
in 1536, when the English Statute of 
Uses became effective” is further ey 
idence of his intent to do something 
more than pay homage to the past. 

Chapter 15 concerns perpetuities 
and the relation of the Rule against 
Suspension of the Power of Aliena 
tion to the Rule against Perpetui 
ties. The chapter, while not being 
restricted to a discussion of the law 
of New York, does emphasize the 
New York 
attempted resolution, of 


statutory resolution, o1 
the per 
petuity issue. 

Powers and taxation are covered 
summarily in Chapters 16 and 17. 
These sections, while adequately in- 
troducing the “student”, here more 
restrictively defined, to the issues in- 
volved, will be of little help to the 
practitioner, 

The final three chapters concern 
problems of administration, includ- 
ing termination and the issue neces 
sarily inseparable from administra 
tion, the liability of the trustee. 

Certainly this second edition of 
Newman on Trusts is a work which, 
notwithstanding limitations inherent 
any one-volume 
the 


in the creation of 
text, will be of real value to 
student, counselor and advocate. It 
is not, nor does the author profess 
that it should be, a treatise to be 
compared with those of Bogert and 
Scott. Nevertheless, this reviewer is 
confident that 


with the law of trusts wil find it a 


anyone concerned 


very real asset. 
JosepH R. JULIN 


Chicago, Ulinois 
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Review of Recent 


Supreme Court Decisions 


Admiralty .. . 
assignment of rights 

® Czaplicki v. S.S. Hoegh Silver- 
351 U. S. 525, 100 L. ed. 
(Advance p. 844), 76 S. Ct. 946, 
24 U. S. Law Week 4292. (No. 342, 
decided June 11, 1956.) On writ of 
certiorari to the United States Court 
of Appeals for the Second Circuit. 


Reversed and remanded. 


cloud, 


In this case, the Court sustained 
a longshoreman’s right to file a li- 
bel against a vessel on which he was 
injured while at work in spite of 
the fact that he had accepted com- 
under 
Harbor 


pensation the Longshore- 


men’s and Workers’ Com 
pensation Act. 

The injury occurred when some 
steps, constructed by the Hamilton 
Marine Contracting Company, gave 
the 


Northern Dock Company, was in- 


way. Czaplicki’s employer, 
sured under the act by the Travel- 
ers Insurance Company as required. 
Travelers, which also the in- 
of the 


filed notice with the Compensation 


was 
surer Hamilton Company, 
Commission that any claim by Czap- 
licki would be controverted. Czap- 
licki elected to accept compensation 
and an award was entered and pay- 
libel 
against the vessel, her owners and 


ment made. Later, he filed a 
operators and the Hamilton Com- 
pany. The District Court dismissed 
that his 
election to accept compensation un 
der the act had operated as an as- 
signment to Northern and its in- 


the libel on the ground 


surer, Travelers, of his right of ac- 
tion against third parties. The Dis- 
also 


trict overruled 


licki’s contention that the award was 


Court Czap- 


invalid because of alleged procedur- 


al defects. The Court of Appeals 
affirmed. 

The Supreme Court reversed, 
speaking through Mr. Justice 


Reviews in this issue by Rowland Young 


HARLAN. Dealing first with the con- 


tention that the compensation 
award was invalid because of pro- 
cedural irregularities, the Court 


said that Czaplicki could not attack 
the award on this ground because 
the irregularities resulted in a fail- 
ure to afford the employer a benefit, 
therefore 
could complain of them. 


and only the employer 

The Court went on to hold how- 
ever that Czaplicki could maintain 
the libel in spite of the compensa- 
tion award, which had assigned his 
rights to Northern and Northern’s 
insurer. The Court that, 
while recovery from the libel 
would first be used to repay the as- 


reasoned 
any 


signee for the expenses incurred, any 
balance remaining would go to Czap 
licki, who continued to have, there- 
fore, a very real interest in the right 
of action. In this particular case, 
Travelers, the insurer, was also the 
the 
third parties, and therefore would, 
in effect, be filing an action against 


insurer of Hamilton, one of 


itself if it brought the libel. The 
Court held that Czaplicki, under 
these circumstances, could bring the 
suit because there was no other way 
in which he could secure his share 
of the proceeds. 

There was a further issue of laches 
upon which the court did not pass, 
declaring that to be a matter “pri- 
marily addressed to the discretion of 
The Court remand 
ed the cause to the trial court. 

In a concurring opinion, Mr. Jus- 
tice FRANKFURTER expressed agree- 
ment with the Court’s result, but 
argued that the case should have 
been decided on the theory that the 
assignee was in effect a trustee for 
the injured employee so far as it is 
not necessary for his own recoup 
ment. 

The case was argued by Bernard 


the trial court”. 


Chazen for petitioner and by James 
M. Estabrook for respondent. 


George Rossman 


EDITOR-in-CHARGE 


Antitrust law... 
monopolies 


® United States v. E. I. du Pont de 
Nemours and Company, 351 U. S. 
377. 100 L. ed. (Advance p 751), 76 
S. Ct. 994, 24 U. S. Law Week 4344. 
(No. 5, decided June 11, 1956.) On 
appeal from the United States Dis- 
trict Court for the District of Dela- 
wate. Affirmed. 

This was an appeal by the Govern- 
ment from a finding by the District 
Court that, in spite of the fact that 
du Pont produced about 75 per cent 
of the cellophane sold in the United 
States, it had not monopolized the 
market. 

The suit was brought under Sec- 


? and 4 ol 


tions 2 the Sherman Act, 
charging du Pont with monopolizing, 
attempting to monopolize and con- 
spiracy to monopolize interstate com- 
merce in cellophane. The District 
Court ruled in du Pont’s favor, find- 
ing that competition from other flex- 
ible packaging materials prevented 
du Pont from possessing a monopoly. 

The affirmed, 
speaking through Mr. Justice Reep. 
[he opinion is a long one and con- 


Supreme Court 


tains an excellent summary of anti- 
trust .law. The problem facing the 
Court flexible 
packaging products, such as glassine, 


was whether other 
waxing papers, and cellulose acetate, 
belonged to the same market as cello- 


phane. This involved what the 
Court termed “an appraisal of the 
‘cross-elasticity’ of demand in the 
trade”. The conclusion was that, 


while cellophane combined the ele- 
ments of transparency, strength and 
cheapness more definitely than the 
other materials, it had to meet com- 
petition from them in every one of 
its uses, cellophane accounting for 
17.9 per cent of flexible wrapping 
The 
pointed out that there was a consid- 


materials sold. Court also 


erable degree of functional inter- 
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changeability among the products 
examined. The Court concluded that 
these factors were enough to make 
cellophane a competitor in the flex- 
ible packaging material market. 

Mr. Justice CLARK and Mr. Justice 
HarLAN took no part in the consider- 
ation or decision of the case. 

In a concurring opinion, Mr. Jus- 
tice FRANKFURTER declared that he 
agreed with the Court that cello- 
phane was merely part of the rele- 
vant market for flexible packaging 
materials, and he would have af- 
firmed the decision on that basis. He 
disagreed with the Court’s “Needless 
disquisition on the difficult subject 
of single-firm monopoly”, since the 
case could be disposed of without 
consideration of that problem. 

The Cuter Justice, joined by Mr. 
Justice Brack and Mr. Justice Douc- 
LAS, in a dissenting opinion took is- 
sue with the Court’s view of the 
interchangeability of cellophane 
with other products. The fact is, the 
dissent argued, that cellophane is far 
superior to other products and is 
the relevant market. Since du Pont 
has a lion’s share of that market, it 
has monopoly power. 

The case was argued by Charles 
H. Weston for appellant and by 
Gerhard A. Gesell for appellee. 


Copyrights ... 
renewal 


® De Sylva v. Ballentine, 351 U. S. 
570, 100 L. ed. (Advance p. 869), 
76 S. Ct. 974, 24 U. S. Law Week 
4305. (No. 529, decided June 11, 
1956.) On writ of certiorari to the 
United States Court of Appeals for 
the Ninth Circuit. Affirmed. 

Although the statute has been on 
the books since 1870 in its present 
form, this was the first time that the 
courts have been asked to determine 
whether the Copyright Act vests the 
right of renewal in an author's wid- 
ow and children as a class or succes- 
sively in the order of enumeration 
in the statute. The Court was also 
faced with the additional question 
whether an illegitimate child was 
included in the statutory word “‘chil- 
dren”. 

The Act provides for a second 


twenty-eight year copyright after 
the expiration of the original twen- 
ty-eight year period if application 
for renewal is made within one year 
before the expiration of the original 
term. The statute provides that “the 
author of such work, if still living, or 
the widow, widower, or children of 
the author, if the author be not liv- 
ing, or if such author, widow, widow- 
er, or children be not living, then the 
author’s executors, or in the absence 
of a will, his next of kin” are en- 
titled to renewal of the copyright. 

In this case, the author of numer- 
ous musical compositions died be- 
fore the time to apply for renewals 
arrived. He was survived by his wife 
and an_ illegitimate child. The 
child’s mother brought this action 
seeking a declaratory judgment that 
the child had an interest in the 
copyrights already renewed by the 
widow and those that were to be- 
come renewable and for an account- 
ing of profits from the copyrights 
that had already been renewed. 

The District Court held that the 
child was within the term “chil- 
dren” as used in the statute, but that 
the renewal rights. belonged exclu- 
sively to the widow. The Court of 
Appeals reversed on the second 
point, holding that both the widow 
and child shared in the renewed 
copyrights. 

Mr. Justice HARLAN delivered the 
opinion of the Supreme Court af- 
firming. Admitting that the statu- 
tory language was far from clear, 
the Court determined that Congress 
had intended to vest the right of 
renewal in the widow and children 
as a class, overruling the widow’s 
contention that the right passed first 
to her exclusively and then after her 
death to the children. The Court 
relied primarily on the fact that the 
predecessor statute had placed the 
right in the “widow and child, or 
children” and that there was noth- 
ing to indicate that the present lan- 
guage was intended to make any 
substantial change in the law. 

As for the question of the right of 
the illegitimate child to participate 
in the copyrights, the Court held 
that the meaning of the term “chil- 
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dren” depended on the law of the 
appropriate state—in this case, Cal 
ifornia, since this was the only state 
concerned. Under California law, 
the Court found, the illegitimate 
child was one of the heirs of the 
author. 

Mr. Justice DoucLas, joined by 
Mr. Justice BLack, wrote a short 
concurring opinion. This opinion 
expressed agreement with the Court 
except for its holding that state law 
should determine the rights of an 
illegitimate child. The opinion ar- 
gued that the Court should hold 
that illegitimate children were ‘“‘chil- 
dren” within the meaning of the 
Copyright Act regardless of state 
law. 

The case was argued by Theodore 
Kiendl for petitioner and by Max 
Fink for respondent. 


Criminal law .. . 
federal jurisdiction 

® Durley v. Mayo, 351 U. S. 277, 
100 L. ed. (Advance p. 672), 76 S. 
Ct. 806, 24 U. S. Law Week 4279. 
(No. 489, decided June 4, 1956.) 
On writ of certiorari to the Supreme 
Court of ihe State of Florida. Dis- 
missed. 

This was a petition for habeas 
corpus, filed by a prisoner seeking 
release on the ground that his con- 
viction of cattle theft was a denial of 
due process. The Supreme Court dis- 
missed the case on the ground that 
it had no jurisdiction since the de- 
cision of the state courts might have 
rested on adequate state grounds. 

Petitioner was convicted in 1945 
on two informations, each charging 
him on three counts. He was sen- 
tenced to five years on each count, 
a total of thirty years. One of his 
alleged confederates received a two- 
year term, the other twenty-six. Peti- 
tioner did not appeal his conviction, 
but in 1949, he applied twice pro se 
to the Supreme Court of Florida 
Both attempts were unsuccessful. 

In 1952, with the aid of court-ap 
pointed counsel, he filed a petition 
for habeas corpus, claiming that the 
informations on which he was tried 
in reality charged two rather than 
six offenses and that he had already 
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served enough time to satisfy a ten- 
year sentence, which was the maxi- 
mum for two such offenses. He also 
alleged that his imprisonment was 
in violation of his federal constitu- 
tional rights. The writ was quashed 
and the state 
firmed. In 


supreme court af- 
1955, petitioner tried 
again, seeking another writ of habeas 
corpus and again alleging a violation 
of due process. Counsel for the state 
argued the petition before the su- 
preme court, but neither the peti- 
tioner nor his counsel was present. 
\gain relief was denied. 

Mr. Justice BuRTON delivered the 
opinion of the Supreme Court of the 
United States. The state contended 
that, under Florida law, the 1952 
litigation had settled the questions 
and they were therefore res judicata. 
It also contended that petitioner was 
precluded from raising the federal 
issues presented in 1955 because he 
had failed to raise them in compar- 
able prior proceedings in which he 
had had an opportunity to do so. 

The claim of res judicata rested 
on a state statute providing that 
while a judgment denying a petition 
for a writ of habeas corpus remains 
in force, no one shall be at liberty 
to obtain another habeas corpus for 
the same cause. While there was some 
doubt as to the precise effect of this 
statute under Florida law, the Court 
concluded that the decision below 
might have rested on the ground that 
the issues presented in the 1955 liti- 
gation had been previously raised 
and could not, under state law, be 
raised again. The Court said that 
the order of the Florida court deny- 
ing the 1955 petition was inconclu- 
federal 


questions raised and left room for a 


sive on the merits of the 
decision on the state grounds. 

Mr. Justice DouG.as, joined by the 
Curer Justice, Mr. Justice BLACK 
and Mr. Justice CLARK, wrote a dis- 
senting opinion, declaring that the 
petition, whose allegations had to 
be accepted as true for purposes of 
review, disclosed a “shocking case of 
miscarriage of justice”, since the al- 
legation was that petitioner had been 
alleged accom- 
plices, both of whom later admitted 


railroaded by his 


that he 


had had no part in the 
crimes. The dissent argued that res 
judicata is not a rigid doctrine under 
Florida law and is not applied so as 
to “defeat the ends of justice”. Fur- 
ther, the dissent was of the view that 
the Florida Supreme Court's deci- 
constitutional 
claims was upon the merits, not on 


sion on the federal 
the ground of res judicata. 

The case was argued by Neal P. 
Rutledge for 


petitioner and by 


Reeves Bowen for respondent. 


Criminal law .. . 

due process 
® United States ex rel. Darcy v. 
Handy, 351 U. S. 454, 100 L. ed. 
(Advance p. 797), 76 S. Ct. 965, 24 
U. S. Law Week 4330. (No. 323, de- 
cided June I1, 1945.) On 
certiorari to the United States Court 
of Appeals for the Third Circuit. Af- 


firmed. 


writ of 


This was a case of alleged preju- 
dicial circumstances in a trial for 
murder which petitioner argued de- 
prived him of due process. The Su- 
preme Court affirmed the holding of 
the courts below that the trial had 
been fair. 

The murder was committed dur- 
ing the course of a robbery in Bucks 
County, Pennsylvania. Petitioner 
was one of the four who partici- 
pated in the robbery, which was one 
of a series in the vicinity. He was 
the third member of the gang to be 
tried, the trial of two of his accom- 
plices having ended in the jury 
finding them guilty and fixing the 
penalty at death. Petitioner's trial 
began during the week following 
the first trial and likewise resulted 
in a verdict of guilty and imposition 
of a death sentence. This began a 
long series of appeals and motions, 
culminating in this decision. The 
contention before the Supreme 
Court was that the trial was conduct- 
ed in an atmosphere of hysteria and 
prejudice, one of the objections 


most strongly asserted being the fre- 
quent presence in the courtroom of 
another judge of the same court who 
had presided over the trial of peti- 
tioner’s accomplices. The complaint 
was that this judge acted as an 
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“overseer judge” and guided and in- 
fluenced the jury. Petitioner also 
contended that the news coverage 
of the trial was prejudicial and that 
he was forced to go to trial within 
one week after the guilty verdict 
had been returned against his com- 
panions. 

The opinion was delivered by Mr. 
Justice Burton. The Court said that 
at most the petitioner had shown 
that opportunity for prejudice had 
existed but that he had not carried 
the burden of showing there was es- 
sential unfairness in the trial. The 
Court pointed out that the news 
coverage of the trial was factual, 
that the jurors were denied access 
to the papers during the trial of 
both petitioner and his companions 
and that, while the examination of 
the prospective jurors on voir dire 
was “searching”, his counsel had not 
used all his peremptory challenges 
and had made no attempt at the 
time to obtain a change of venue. 
Furthermore, although petitioner 
knew three months in advance that 
he would be tried immediately after 
the trial of his two companions, he 
made no motion for continuance. 
The fourth member of the gang had 
moved for continuance and the mo- 
tion had been granted. As for the 
presence of the so-called “overseer 
judge”, the Court noted that it was 
customary in that court for two judg- 
es to take the bench to entertain mo- 
tions and decide other miscellaneous 
matters at the beginning of the day, 
while the only evidence that the vis 
iting judge had taken any part in 
the trial was a short side-bar discus- 
sion out of hearing of the jury. 

Mr. Justice HARLAN wrote a dis- 
senting opinion in which Mr. Jus- 
tice FRANKFURTER and Mr. Justice 
Doucias joined. The dissent took 
the position that the visiting judge 
showed unusual interest in the case 
and his reputation 
might well have swayed the jurors, 
who fix the death penalty in Penn- 
sylvania, to deal severely with the 
defendant. “We should be especially 
scrupulous in seeing to it that the 
right to a fair trial has not been 
jeopardized by the conduct of a 


conduct and 
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member of the judiciary” the dissent 
concluded. 

The case was argued by Charles 
J. Margiotti for petitioner and by 
Frank P. Lawley, Jr., for respond- 
ents. 


Employers’ Liability Act .. . 
Clerical workers 


® Reed v. Pennsylvania Railroad, 
351 U. S. 502, 100 L. ed. (Advance 
p- 828), 76 S. Ct. 958, 24 U. S. 
Law Week 4312. (No. 621, decided 
June 11, 1956.) On writ of certiorari 
to the United States Court of Ap- 
peals for the Third Circuit. Re- 
versed. 

The question here was whether a 
clerical employee of the respondent 
Railroad was covered by the Federal 
Employers’ Liability Act, 35 Stat. 65, 
as amended 53 Stat. 1404, 45 U.S.C. 
§51. 

The petitioner was employed en- 
tirely in the railroad’s office building 
in Philadelphia, her duties consist- 
ing of filing the original tracings of 
engines, cars, parts, tracks, bridges 
and other structures. These tracings 
are used to make blueprints of the 
structures mentioned, and the files 
maintained by the petitioner are the 
sole depository of the structural de- 
tails of all the railroad’s rolling 
stock, trackage and other equip- 
ment, documents without which it 
would be impossible to maintain the 
system. About 67 per cent of the 
blueprints made from the tracings 
are sent to points outside Pennsyl- 
vania. 

The petitioner was injured at her 
desk when a cracked window pane 
blew in upon her; she brought suit 
under the statute. The District 
Court dismissed on the ground that 
she was not within the coverage of 
the statute. The Court of Appeals 
affirmed. 

Mr. Justice MINTON, speaking for 
the Court, reversed, on the reasoning 
that proper performance of peti- 
tioner’s duties is an obvious contri- 
bution to the maintenance of the 
railway and therefore a furtherance 
of the interstate transportation in 
which the railroad is engaged. The 
Court refused to hold the word 


“commerce” in the statute means 
only transportation and that peti- 
tioner was not employed in trans- 
portation. “The test for coverage 

.” said the Court, “is not whether 
the employee is engaged in trans- 
portation, but rather whether what 
he does in any way furthers o1 
substantially affects transportation”. 
There was nothing in the act, the 
Court noted, to exclude clerical 
workers or to limit the benefits of 
the act “to those who have cinders 
in their hair, soot on their faces, or 
callouses on their hands.” 

Mr. Justice BuRTON announced 
that he dissented for the reasons 
given below by the Court of Appeals. 

Mr. Justice FRANKFURTER wrote a 
dissenting opinion, in which Mr. 
Justice Reep; and Mr. Justice Har- 
LAN joined, which took the position 
that clerical did not 
further the business of the Penn- 
sylvania in the statutory sense. 

The case was argued by Joseph 
S. Lord III for petitioner and by 
Theodore Voorhees for respondent. 


employees 


Employers’ Liability Act .. . 
scope of coverage 


® Southern Pactfic Company v. Gil- 
eo, 351 U. S. 493, 100 L. ed. (Ad- 
vance p. 821), 76 S. Ct. 952, 24 
U.S. Week 4310. (No. 257, 
decided June 11, 1956.) On writ of 
certiorart to the Supreme Court of 
the State of California. Affirmed. 

In another 


Law 


case involving the 
scope of coverage of the Federal 
Employers’ Liability Act, the re- 
spondent was injured at work in a 
shop where new railroad cars were 
constructed. The railroad contended 
that the F.E.L.A. did not apply be- 
cause neither it nor the workmen 
were engaged in interstate 
merce. 


com- 


Mr. Justice MiNnTON, speaking for 
the Court, affirmed award of a judg- 
ment in the employee's favor. The 
Court pointed that a 1939 
amendment to statute had 
broadened its scope and had over 
ruled the Court’s earlier interpreta 
tion which had limited the statute 
to workmen directly engaged in in- 
terstate commerce. The Court thus 


out 
the 


764 American Bar Association Journal 


the railroad’s argument 
that construction of new cars for its 
own use was not commerce between 
the states, saying that the question 
was not whether “new construction” 


rejected 


is interstate commerce, but whether 
the injured workmen’s duties fur- 
thered commerce. The 
Court had no doubt that the manu- 
facture of railroad cars for use in 


interstate 


interstate commerce was an integral 
part of the carrier’s operations and 
therefore a part of interstate com- 
merce. 

At the same time, in other cases, 
the Court held that the F.E.L.A. 
also covered a worker employed as 
a wheel molder, engaged in the re- 
casting of wheels to replace those 
worn out on the cars, and a laborer 
injured while he was laying rails in 
a retarder yard which handled 
freight trains moving in interstate 
commerce. 

Mr. Justice HARLAN announced 
that he concurred in the result. 

Mr. Justice Reep and Mr. Justice 
FRANKFURTER noted that they would 
dismiss the the 
companion cases as improvidently 
granted and noted their dissent in 
the remainder of the cases for the 
reasons set forth in Mr. Justice 
FRANKFURTER’S dissent in No. 621, 
supra. 


writs in two of 


The case was argued by Arthur B. 
Dunne for petitioner and by Clifton 
Hildebrand, Thomas C. Perkins and 
Nathaniel S. Cooley for respondents. 


Government employees .. . 
loyalty program 


® Cole v. Young, 351 U. S. 536 
100 L. ed. (Advance p. 851), 76 
S. Ct. 861, 24 U. S. Law Week 4295. 
(No. 442, decided June 11, 1956.) 
On writ of certiorari to the United 
States Court of Appeals for the Dis- 
trict of Columbia Circuit. Reversed 
and remanded, 

This was one of the most important 
decisions in the term of the Supreme 
Court just ended, involving as it did 
the scope of the Government’s loy- 
alty program. 

Cole was a preference-eligible vet- 
eran under Section 2 of the Veterans’ 
Preference Act of 1944, employed as 
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a food and drug inspector for the 
Food and_ Drug Administration of 
the Department of Health, Educa- 
tion and Welfare. In 
1953, he was suspended pending in- 


November, 


estigation of his loyalty. He was 
iven a written statement of charges 
vhich alleged that he had “‘a close 
ssociation with individuals reliably 
reported to be Communists”. Al- 
though he had a right to request a 
hearing and answer the charges, the 
petitioner made no effort to do so, 
and the Secretary of the Department 
of Health, Education and Welfare 
ordered his employment terminated 
on the ground that his employment 
was not “clearly consistent with the 
interests of national security”. 

Cole sought relief from the Civil 
Service Commission, which declined 
to accept his appeal; the Commis- 
sion’s decision was upheld by the 
District Court and the Court of Ap- 
peals. 

The Supreme Court reversed and 
remanded, speaking through Mr. 
Justice Haran. The sole question 
before the Court was whether the 
termination of employment was au- 
thorized by the 1950 statute under 
which the Secretary had acted. The 
statute provides that the head of any 
agency to which it applies “May in 
his absolute discretion and when 
deemed necessary in the interest of 
national security, suspend, without 
pay, any civilian officer or employee 
(of his agency)”. This statute had 
been extended to cover the Depart- 
ment of Health, Education and Wel- 
fare by presidential order. 

In reversing, the Court held that 
the term “national security’ 
in the statute had a limited meaning 
and applied only to “sensitive” activ- 
ities that are directly concerned with 
the nation’s safety as distinguished 
from the general welfare. The Court 
based its holding on the fact that of 
eleven agencies mentioned specifical- 
ly in the act, eight are concerned 
with military operations and three 
with international relations, internal 
security, and the stock-piling of 
strategic materials. The Court rea- 
soned that if Congress intended to in- 
sure the “unswerving loyalty” of all 


’ 


as used 
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employees, it would not have limited 
the act to selected agencies. ‘Pre- 
sumably, therefore,” said the Court, 
“Congress meant something more by 
the ‘interest of the national security’ 
than the general interest the Nation 
has in the loyalty of even ‘nonsensi- 
tive’ employees”. 

rhe Court pointed out that the act 
reflects Congress’ concern for the 
procedural rights of employees and 
its desire to limit the unreviewable 
dismissal power to the minimum nec- 
essary to protect national security, 
as indicated by the provision that 
dismissal by one agency should not 
affect the employee's right to seek o1 
accept other employment in another 
department or agency if the Civil 
Service Commission determined that 
he was eligible for such other em- 
ployment. 

The Court went on to find that 
the Executive Order under which 
the Secretary acted was not in con- 
formity with the act, since it provid- 
ed for discharge of an employee re- 
gardless of the kind of job he held 
and made no provision for a deter- 
mination that the suspected employ- 
fact hold a 
position which he might use to en- 


ee did in “sensitive” 
danger the national security. 

Mr. Justice CLark, joined by Mr. 
Justice Reep, and Mr. Justice MIN- 
TON, wrote a dissenting opinion. 
This opinion took the view that the 
clear purpose of Congress was frus- 
trated by the Court’s decision. The 
Court’s order, said the dissent, “has 
stricken the most effective 
weapon against subversive activity 


down 


available to the Government”. 

The case was argued by David I. 
Shapiro for petitioner and by Don- 
ald B. MacGuineas for respondent. 


Labor law... 


Communism 


® Black v. Cutter Laboratories, 35! 
U. §. 292, 100 L. ed. (Advance p. 
681), 76 S. Ct. 824, 24 U. S. Law 
Week 4275. (No. 92, decided June 4, 
1956.) On writ of certiorari to the 
Supreme Court of California. Af- 
firmed. 

This decision dealt with the dis- 
charge of a union officer who was 


an avowed Communist. The Com- 
pany said that it discharged her 
afhlia- 


tions. The petitioner contended that 


because of her Communist 
the discharge was the result of he 
union activities. 

The employee, Mrs. Doris Walk- 
er, was discharged by the Cutter Lab 
oratories in 1949 on the ground 
that she was an active Communist 
and had falsified her application for 
employment by concealing this fact 
and in other statements. Mrs. Walk- 
er had played an active role in 
union activities, having been shop 
chairman and chief shop steward; 
she was president of the Local at 
the time of her discharge. The union 
sought reinstatement before an ar- 
bitration board, acting under a col- 
lective bargaining agreement which 
provided for discharge of employees 
for “just cause” only. The board 
determined that Mrs. Walker had 
been discharged because of her un- 
ion activity and ordered her rein- 
statement. Two California courts 
confirmed the award and ordered 
it enforced, but the state supreme 
court reversed. Before the United 
States Supreme Court, the conten- 
tion was that the state court’s deci- 
sion violated equal protection and 
due process. 

The Court affirmed, 
speaking through Mr. Justice CLARK. 
The Court reviewed the facts and 
concluded that the judgment of 
the Supreme Court of California 
rested on adequate state grounds, 
making it unnecessary to consider 
the federal constitutional questions 
raised. As the Court read the state 
court's decision, membership in the 
Communist Party constituted “just 


Supreme 


cause” for discharge of an employee 
under the collective bargaining 
The lower courts had 
held that this ground for discharge 


agreement. 


had been waived by the company 


since it had continued to employ 
Mrs. Walker for two years after it 
discovered her political affiliations. 
The state supreme court, however, 
concluded that the doctrine of waiv- 
er could not be applied to the facts of 
this case because of state public pol- 
icy against protecting Communists. 
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Mr. Justice REEp noted that he 
would have affirmed the judgment 
below. 

Mr. Justice Doucias, with whom 
the Curer Justice and Mr. Justice 
Brack joined, wrote a dissenting 
opinion which argued that the Court 
should not by-pass important ques- 
tions of federal constititional rights. 
Mrs. Walker was discharged because 
of her political beliefs, it was argued, 
and the action of the state court 
sanctioning the discharge was a de- 
nial of her rights under the First 
Amendment. 

The case was argued by Joseph 
Forer for petitioners and by Gar- 
diner Johnson and Thomas E. Stan- 
ton for respondent. 


Labor law ... 


state injunctions 


® United Automobile, Aircraft and 
Agricultural Implement Workers of 
America v. Wisconsin Employment 
Relations Board, 351 U. S. 266, 100 
L. ed. (Advance p. 666), 76 S. Ct. 
794, 24 U. S. Law Week 4283. (No. 
530, decided June 4, 1956.) On ap- 
peal from the Supreme Court of 
the State of Wisconsin. Affirmed. 

This case dealt with one aspect 
of the long, sometimes bloody, strike 
at the Kohler Company in Sheboy- 
gan, Wisconsin. The question pre- 
sented was whether the state courts 
could enjoin certain acts of physi- 
cal coercion by the union in a case 
in which the National Labor Rela- 
tions Board had jurisdiction. 

The strike began after the Kohler 
Company and the union failed to 
come to terms on a new collective 
bargaining agreement. The union 
set up pickets around the plant and 
the Company filed a complaint with 
the state labor board charging the 
union with committing unfair labor 
practices within the meaning of the 
Wisconsin Employment Peace Act. 
The Company charged that the pick- 
ets had obstructed ingress and egress 
at the plant, had interfered with 
use of public ways, had prevented 
persons desiring to be employed 
from entering the plant and had 
coerced employees who desired to 
work and threatened them and 


their families with physical injury. 
The state board found the allega- 
tions to be true and directed the 
union to cease such _ activities. 
The Kohler Company is subject to 
the National Labor Relations Act. 
The union contended that the Tatt- 
Hartley Amendment to the Nation- 
al Labor Relations Act, providing 
for injunctions against unions to pre- 
vent coercion of employees, super- 
seded the state’s power. 

The Supreme Court of the 
United States affirmed the Wiscon- 
sin Supreme Court’s judgment en- 
forcing the state board’s order. Mr. 
Justice Reep, speaking for the 
Court, said that, while the N.L.R.B. 
might have issued an order similar 
to that of the state board, the na- 
tional statute was not intended to 
be the exclusive method of control- 
ling violence. The state has a dom- 
inant interest in preventing violence 
and property damage, the Court de- 
clared; it refused to interpret an act 
of Congress so as to leave the states 
powerless to act in emergencies. 

Mr. Justice DouGLas, joined by 
the Cuier Justice and Mr. Justice 
BLACK, dissented, arguing that the 
Court was retreating from Garner v. 
Teamsters Union, 346 U. S. 485, 
and opening the door “to unseem- 
ly conflicts between state and federal 
agencies”. 

The case was argued by Kurt L. 
Hanslowe for appellant and _ by 
Beatrice Lampert for appellee. 


Military law . .. 
court-martial of civilians 


®" Kinsella v. Krueger, 351 U. S. 
470, 100 L. ed. (Advance p. 807), 
76 S. Ct. 886, 24 U. S. Law Week 
4317. (No. 713, decided June 11, 
1956.) On writ of certiorari to the 
United States Court of Appeals for 
the Fourth Circuit. Affirmed. 

The Supreme Court's decision in 
Toth v. Quarles, 350 U. S. 4, 100 L. 
ed. (Advance p. 11), 76 S. Ct. 1, 24 
U. S. Law Week 4005, is not to be 
interpreted to mean that civilians 
cannot be tried by court-martial 
when they are accompanying troops 
stationed abroad. The Court's deci- 
sion here in Kinsella v. Krueger and 
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its companion, Reid v. Covert, in- 
fra, spells out the scope of the Tot/ 
case, which turns out not to be so 
broad as at least one District Court 
thought. 

The Krueger case began with a 
petition for a writ of habeas corpus 
to procure the release of Mrs. Do- 
rothy Krueger Smith, convicted by 
a general court martial of the mur- 
der in Japan of her husband, a colo- 
nel in the Army. Mrs. Smith was 
tried under Article 2(11) of the 
Uniform Code of Military Justice 
which subjects to the Code all per- 
sons “accompanying the armed 
forces without the continental limits 
of the United States. . . .’” Her con- 
viction was affirmed by a board of 
review and by the Court of Military 
Appeals. 

The opinion of the Supreme 
Court affirming the discharge of the 
writ of habeas corpus was delivered 
by Mr. Justice Clark. The Court 
rested its decision upon the power 
of Congress to create legislative 
courts with jurisdiction over Ameri- 
cans in foreign countries rather than 
on the power “To make Rules for 
the Government and Regulation of 
the land and naval Forces’. In 
reaching this holding, the Court de- 
clared that American citizens in a 
foreign country have no constitu- 
tional right to a trial before a court 
established under Article III for of- 
fenses committed abroad. The court 
cited the “long-established practice 
of governments to provide ‘for the 
exercise of judicial authority in 
other countries [by their] officers 
appointed to reside therein’’’ as an 
example of legislative courts abroad 
that have been held constitutional 
by a long line of cases. Since civil- 
ians in foreign countries have no 
right to trial before Article Ill 
courts, it was said, there was no rea- 
son why Congress could not provide 
that such civilians should be tried 
by courts martial. The Court em 
phasized the fact that it was express- 
ing no opinion on the question of 
the jurisdiction of a court martial 
sitting within the territorial limits 
of the United States or the power of 
Congress to provide for the trial of 
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American citizens sojourning, tour- 


ing or temporarily residing abroad. 

Mr. Justice FRANKFURTER an 
nounced that he was reserving his 
decision. He expressed doubts about 
the applicability of the cases relied 
ipon by the Court, declaring that 
they dealt with conditions entirely 
different from those of today and he 
expressed dissatisfaction 
Court’s failure to support its deci 
sion on Congress's power “To make 
Rules for the Government and Reg 
ulation of the land and 
Forces”, the constitutional basis up 


with the 


naval 


on which the court martial was in 
stituted. 

The Cuier Justice, Mr. 
Biack and Mr. Justice DouGias an 


J ustice 


nounced their dissent, noting that 
the decision was far-reaching and 
raised complex questions. “For these 
reasons, we need more time than is 
available in these closing days of the 

Term in which to write our dissent 
ing views. We will file our dissents 
during the next Term of Court” 
they stated. 

The case was argued by Marvin 
E. Frankel for petitioner and by 
Frederick Bernays Wiener for re- 
spondent. 


Military law... 
court-martial of civilians 
® Reid v. Covert, 351 U. S. 487, 
100 L. ed. (Advance p. 814), 76 
S.Ct. 880, 24 U. S. Law Week 4315. 
(No. 701, decided June 11, 1956.) 
On appeal from the United States 
District Court for the District of Co- 
lumbia. Reversed. 
This case, dealing with the court- 
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martial in England of an Americanwas appellee's contention that the 


woman charged with the murder of 
her husband, a sergeant in the 
United States Air Force, was a com- 
panion case to No. 713, supra, and 
raised the same basic issue which 
was settled by the Krueger opinion. 
In addition, however, this case pre- 
sented two collateral questions. 

The respondent was tried by a 
general court martial in England, 
was convicted and returned to the 
United States. On appeal, the Court 
of Military Appeals set aside her 
conviction on grounds not material 
in the present case, and she was 
transferred to the District of Colum- 
bia jail to await a new trial by court 
martial at Bolling Air Force Base in 
Washington. The District Court for 
the District of Columbia ordered is- 
suance of a writ of habeas corpus, 
and the Government appealed di- 
rectly to the Supreme Court. 

Mr. Justice CLARK, speaking for 
the Court, reversed. 

The first 
raised was the jurisdiction of the 


collateral question 
Court to hear the case on direct ap 
peal. This turned upon 28 U. S. C. 
§1252, which provides for appeals 
to the Supreme Court from “an in 
terlocutory or final judgment, de- 
cree or arder of any court of the 
United States . . . holding an Act of 
Congress unconstitutional in any 
civil action, suit, or proceeding to 
which the United States, or any of 
its agencies, or any officer or employ- 
ee thereof . . . is a party”. Conceded- 
ly, the District Court, in issuing the 
writ of habeas corpus, had held an 
act of Congress unconstitutional. It 


appellant, the Superintendent of 
the District of Columbia jail, was 
not an “officer” of the United States 
within the meaning of Section .1 252. 
To this, the Court replied that an 
officer for the 
United States is the “keeper of the 
United States” 


holding prisoners 
and as such is an 
officer of the United States, at least 
for the purposes of Section 1252. 

The second collateral issue raised 
by Mrs. Covert was that the juris- 
diction of the military over her ex- 
pired upon her return to the coun- 
try and as a civilian she was no 
longer subject to the Code. In dis- 
posing of this contention, the Court 
drew a sharp distinction between 
Mrs. Covert and the position of 
the defendant in Toth v. Quarles. 
Toth had returned to the United 
States and had been honorably dis- 
charged months before charges were 
filed against him. The return of the 
prisoner to the United States here 
was in furtherance of Air Force ju- 
risdiction. There was no reason, the 
Court said, to make an exception to 
the general rule that jurisdiction, 
once acquired, continues until final 
disposition of a case. 

The reservation of Mr. Justice 
FRANKFURTER and the note about 
the dissenting opinions of the CHIEF 
Justice, Mr. Justice Black and Mr. 
Justice DouGLas, summarized above, 
were appended to this decision also. 

The case was argued by Marvin E. 
Frankel for petitioner and by Fred- 
erick Bernays Wiener for respond- 
ent. 


“Travellab” Will Visit Dallas During Meeting 


The ““Travellab”, the Texas Law Enforcement Founda- 


tion’s unique traveling crime laboratory, will be in 


Dallas during the Annual Meeting of the Association 
at the end of this month. 


The Travellab is a tractor truck-trailer containing the 


latest crime detection devices and constitutes a rolling 


classroom available for the school children and scouting 


organizations of Texas. It is believed to be the first unit 


of its kind in America. 
Members attending the Annual Meeting are cordially 
invited to visit the display during their sojourn in 


Dallas. 
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What’s New in the Law 


The current product of courts, 


departments and agencies 


Constitutional Law .. . 
postal censorship 

® The Court of Appeals for the Dis- 
trict of Columbia Circuit has found 
that a couple of nudist magazines 
were not as “obscene, lewd, lascivi- 
ous and indecent” (18 U.S.C.A. 
§1461\ as the Postmaster Gen- 
eral and the district court thought 
they were and it has ordered the is- 
suance of an injunction to restrain 
the postal authorities from enforc- 
ing a third-class mailing ban. 

It was conceded that the textual 
matter of the magazines, Sunshine & 
Health Magazine and Solaire Unt- 
verselle Nudisme Magazine, was not 
reprehensible. But the magazines 
consisted primarily of photographs 
and these were the source of the 
trouble. 

The Court declared that the Post 
Office Department and the District 
Court had not applied the proper 
standard ot considering the maga- 
zine as a whole. It said that “no ef- 
fort was made to weigh the material 
considered objectionable against the 
rest of the contents, or to weigh the 
risk in permitting the former to cir- 
culate against the limitation on free- 
dom of the press implicit in halting 
circulation of the latter”. And no 
attempt was made, the Court con- 
tinued, to determine whether the 
publisher intended an “honest, sin- 
cere” work or one “wholly for the 
purpose of profitably pandering to 
the lewd and lascivious”. 

Another aspect of the case irked 
the Court. That was that the De- 
partment had denied _ third-class 
mailing for almost a month before a 
hearing. 

One judge dissented. 





Editor’s Note: Virtually all the material 
mentioned in the above digests appears 
in the publications of the West Publish- 
ing Company or in The United States 
Law Week. 


(Sunshine Book Company v. Summe? 
field, United States Court of Appeals, 
District of Columbia Circuit, May 31, 
1956, Washington, J.) 


Constitutional Law .. . 
prior restraint 


® The doctrine of Near v. Minneso- 
ta, 283 U.S. 697, that constitutional 
guaranties of freedom of the press 
prohibit prior restraints on publica- 
tion, recently narrowed by a federal 
district court in Times Film Corpo- 
ration v. Chicago, 139 F. Supp. 837 
(42 A.B.A.J. 568; June, 1956), has 
figured prominently in two more 
current decisions. 

In Massachusetts the Supreme Ju- 
dicial Court has refused to grant an 
injunction seeking to bar the pub- 
lication and distribution of a book 
critical of krebiozen, a drug claimed 
to be effective in combating cancer. 
The author of the book is a former 
president of the University of IIli- 
nois, who while in office, was en- 
gaged on-and-off in a rather bitter 
controversy with an official of the 
University’s medical college promi- 
nently associated with the develop- 
ment and testing of the drug. 

The complaint contained excerpts 
from the book, entitled “Krebio- 
zen:’ The Great Cancer Mystery, 
critical of both the drug and its pro- 
moters. In fact, the author stated 
that it was his considered opinion 
that “krebiozen does not exist’. The 
complaint charged that the book con- 
tained “false, fraudulent, wrongful, 
malicious and erroneous statements 
which tend to injure and destroy 
the good name and _profession- 
al reputation of the . . . [plaintiffs] 
and the commercial value of the 
drug, krebiozen.” The case arose on 
the defendant publisher's demurrer, 
and thus the Court accepted the al 
legations of the complaint as true. 

The Court held that equity has 
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jurisdiction to enjoin a libel, but 
that an injunction could not issue in 
the instant case because of the over- 
riding constitutional right of tree. 
dom of the press and the public in 
terest in the subject matter of the 
book. The Court quoted with ap 
proval the rationale of the Restate 
ment of Torts ($942) that in cases 
of enjoining “torts perpetrated by 
means of spoken or written words” 
the judicial function is that of bal 
ancing constitutional rights against 
prevention of tortious harms. 

“The establishment of the truth 
about krebiozen as soon as possible 
is critically important to the pub- 
lic,” the Court said. “It is axiomatic 
in our society that full information 
and free discussion are important in 
the search for wise decisions and best 


courses of action, .. . We grant that 
it could conceivably be here, as 
claimed, that this attack ... will 


impede progress in the testing of 
krebiozen. But basing a rule on that 
possibility would end or at least ef- 
fectively emasculate discussion in the 
very controversial fields where it is 
most important.” 

(Krebiozen Research Foundation vy 

Beacon Press, Inc., Supreme Judicial 
Court of Massachusetts, May 3, 1956, 
Whittemore, J., 134 N.E. 2d 1.) 
# In another case, the Court of Ap- 
peals of New York turned down an 
argument that a statute under which 
the corporation counsel of New 
York City had obtained an injune- 
tion against the sale and distribution 
of pornographic books amounted to 
an unconstitutional prior restraint 
within the rule of Near v. Minneso- 
ta. 

The literature in this case admit- 
tedly fell under the statute’s descrip 
tion as “of an indecent character, 
which is obscene, lewd, lascivious, 
filthy, indecent or disgusting’. This 


is the same standard utilized, and 
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ipproved, for criminal prosecutions 
) New York. But the statute under 
iich the case arose provides for the 
litional remedy of injunction. 
(he defendants’ sole attack on the 
itute was that it permitted an un- 
nstitutional prior restraint, inter- 
ing with freedom of speech and 
S press. 
But since the statute also provides 
at the injunction shall not issue 
until there has been a judicial de- 
that literature is 
caught within the statute’s proscrip- 


termination the 
tion, and for full judicial review, the 
Court held that the statute imposed 
no prior restraint. The Court found 
no greater interference with free- 
dom of the publisher or seller than 
presented by the possibility of pun- 
ishment under the state’s penal law. 

Three judges joined in an opin- 
ion going a bit further. They de- 
clared simply that freedom of the 
press does not protect obscene litera- 
ture from prior restraints. 

(Brown v. Kingsley Books, Inc., Court 
of Appeals of New York, April 27, 1956, 


Fuld, J. and Desmond, ]., 1 N.Y. 2d 
177, 1384 N.E. 2d 461, 151 N.Y.S. 2d 
639.) 


Coarse. 66 .< 
Canon 35 


® After extensive hearings conduct- 
ed by a justice of the Court, the Su- 
preme Court of Colorado has thrown 
out the inflexible ban of Canon 35 
of the Canons of Judicial Ethics and 
has substituted a rule permitting 
photographic, radio and television re- 
porting of judicial proceedings with- 
in the discretion of and under the 
supervision of the trial judge. 
Canon 35 provides: 

Proceedings in court should be con- 
ducted with fitting dignity and de- 
corum. The taking of photographs 
in the court room, during sessions of 
the court or recesses between sessions, 
and the broadcasting or televising of 
court proceedings are calculated to 
detract from the essential dignity of 
the proceedings, distract the witness 
in giving his testimony, degrade the 
court, and create 
with respect thereto in the mind of 


misconceptions 


the public and should not be permit- 
ted. 
Provided that this restriction shall 


not apply to the broadcasting or tele- 
vising, under the supervision of the 
court, of such portions of naturaliza- 
tion proceedings (other than the in- 
terrogation of applicants) as are de- 
signed and carried out exclusively as 
a ceremony for the purpose of pub 
licly demonstrating in an impressive 
manner the essential dignity and the 
serious nature of naturalization. 


The new canon adopted by the 
Court, after retaining the provision 
that proceedings should be conduct- 
ed with dignity and decorum, pro- 
vides: 


Until further order of this Court, 
if the trial judge in any court shall 
believe from the particular circum- 
stances of a given case, or any portion 
thereof, that the taking of photo- 
graphs in the court room, or the 
television 
of court proceedings would detract 
from the dignity thereof, distract the 
witness in giving his testimony, de- 
grade the court, or otherwise mate- 
rially interfere with the achievement 
of a fair trial, it should not be per- 
mitted; provided however that no 
witness or juror in attendance under 
subpoena or order of the court shall 
be photographed or have his testi- 
mony broadcast over his expressed ob- 
jection; and provided further that un- 
der no circumstances shall any court 
proceedings be photographed or 
broadcast by any person without first 
having obtained permission from the 
trial judge to do so and then only 
under such regulations as shall be 
prescribed by him. 


broadcasting by radio or 


Thus the Court reversed the reason- 
ing of Canon 35; by removing the 
flat prohibition of photography and 
broadcasting, it placed them on the 
same plane with verbal reporting, 
but gave the trial court authority to 
ban them under certain circumstan¢ 
es. 

The justice who conducted the 
hearings admitted that he had em- 
barked on them with the thought 
that broadcast and television report- 
ing would be undesirable. But, he 
admitted, the technical efficiency of 
had 
mind. He noted that scores of pic- 


the equipment changed his 
tures were taken during the hear- 
ings and that portions of it were 
broadcast and telecast without his 
knowing when it was done and with- 
out disturbing the decorum of the 
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hearings or any of the participants. 

“I am certain that the vast major- 
ity of those supporting continuance 
of Canon 35 have failed, neglected or 
refused to expose themselves to the 
demon- 
strations of progress which are avail- 
able in this field,” he remarked. He 
declared that the assumption of Can- 


information, evidence and 


? 


on 35 that the use of camera, radio 
and television instruments interferes 
in every case with the administra- 
tion of justice is a premise not based 
on fact and reality. 

The justice dismissed an argument 
that the use of photographs, radio 
and would invade the 
right of privacy of participants in a 
court proceeding. To an argument 
that some judges and lawyers would 
“play to the galleries,” he said that a 
“strutter” will be 
whether a camera 
and microphone are present. To a 
contention that broadcasting-tele- 
casting equipment would clutter up 
a courtroom, he pointed out that all 
Denver radio and television stations 
had a arrangement under 
which only one set of equipment 
would be used and that microphones 
and cameras could be concealed. To 
an argument that broadcasting-tele- 
casting would turn a trial into a cir- 
cus, he said: 


television 


“show-off” or a 


that no matter 


pe 0] 


Generally only idle people, pursu- 
ing “idle curiosity”, have time to vis- 
it court rooms in person. What harm 
could — result portraying by 
photo, film, radio and screen to the 
business, professional and rural lead- 
ership of a community, as well as to 
the average regularly em- 
ployed, the true picture of the ad- 
ministration of justice? Has anyone 
ever been heard to complain that the 
employment of 


from 


citizen 


photographs, radio 
and television upon the solemn occa- 
sion of the last presidential inaugura- 
the coronation of Elizabeth 
II was to satisfy an “idle curiosity’’? 
Do we hear complaints that the em- 
ployment of these modern devices of 
thought transmission in the pulpits 
of our great churches destroys the dig- 
nity of the service; that they degrade 


tion or 


the pulpit or create misconceptions 
in the mind of the public? 


(In re Hearings Concerning Canon 
35, Supreme Court of Colorado, Febru- 
ary 27, 1956, Moore, J., 296 P. 2d 465.) 
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Evidence . . . 
foreign law 


® Failure to prove the automobile 
negligence law of Saudi Arabia has 
cost a plaintiff a directed verdict in 
favor of the defendant. 


The case had a rather complicated 
factual background. The plaintiff, a 
citizen of Arkansas, was injured in 
an automobile accident while tem- 
porarily in Saudi Arabia. The other 
vehicle was driven by an employee 
of the defendant corporation, which 
has considerable business activities 
in Saudi Arabia. The defendant was 
incorporated in Delaware and au- 
thorized to do business in New York. 
The suit was brought in the federal 
district court for the Southern Dis- 
trict of New York. Neither party of- 
fered to prove the law of Saudi Ara- 
bia and the trial judge directed a 
verdict for the defendant. 

The Court of Appeals for the Sec- 
ond Circuit affirmed. It unravelled 
the case this way: since jurisdiction 
was based on diversity of citizenship, 
the New York rules of conflict of 
laws applied. That rule is lex loci— 
that the substantive law of the place 
where the tort occurred governs. By 
statute New York provides that its 
courts may take judicial notice of 
foreign law, but New York decisions 
narrow this where, as in the instant 
case, the foreign law is not easy of 
comprehension. In such _ instances, 
New York courts do not take judicial 
notice unless the foreign law is 
pleaded or the party who has the 
burden of proving it has in some 
way assisted the court in judicially 
learning it. 

The plaintiff contended that New 
York substantive law should apply, 
either on the theory that the rule of 
lex loci was wrong, or on the theory 
that Saudi Arabia was a “lawless” 
and uncivilized nation having no 
substantive law which could apply. 
The Court refused to take the step of 
the first theory and found the second 
unproved. And it further ruled that 
the plaintiff had the burden of show- 
ing the Saudi-Arabian law. 

(Walton v. Arabian American Oil 
Company, United States Court of Ap- 


770 


peals, Second Circuit, May 15, 


Frank, J.) 


Husband and Wife .. . 
blood grouping tests 


® Remarking that “we have now 
reached the point where presump- 
tions must yield to modern scientific 
facts’, a New York Court has ordered 
a wife and her twin children to sub- 
mit to blood grouping tests sought 
by a husband who claimed that he 
was not the father of the children. 

The wife brought an action 
against the husband for non-support. 
The husband filed a counterclaim 
for divorce on the ground of adul- 
tery. He also sought an order direct- 
ing a blood grouping test of himself, 
the wife and the twin children he 
said were not his. Blood grouping 
tests, which cannot determine pater- 
nity but which exclude the possibili- 
ty that one can be a parent of a giv- 
en child, may be ordered under the 
New York civil practice act where 
they are “relevant to the prosecu- 
tion or defense of an action”. 

The twins were born in 1949 and 
the fact was that the husband and 
wife had lived together during the 
period of gestation and until 1954, 
when, he alleged, he discovered cor- 
respondence indicating his wife’s 
adultery. Thus the husband was faced 
with the argument that the twins 
were presumed to be his children. 

But the Supreme Court, Appel- 
late Division, Second Department, 
held that “reason and logic, as well 
as a recognition of the modern ad- 
vances in science, compel a deter- 
mination that the presumption of 
legitimacy is not conclusive but re- 
buttable”. The old rigidity of the 
presumption, the Court said, has 
yielded to a concept more natural 
and logical. 

The Court also had to determine 
whether blood grouping tests were 
“relevant” to the particular action, 
so as to come within the ambit of the 
statute. The Court declared that the 
husband’s obligation to support the 
twins depended upon his paternity, 
and that therefore whether he was 
excluded from paternity was rele- 
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vant to his defense. 


(Anonymous v. Anonymous, New fork 
Supreme Court, Appellate Division, Second 
Department, March 26, 1956, Beldock, J. 
150 N.Y.S. 2d 344, 1 A.D. 2d 312.) 


Public Schools .. . 
Bible reading 


=" The Supreme Court of Tennessee 
has sanctioned reading from the 
King James Version of the Bible, 
singing “inspirational songs” and re- 
citing the Lerd’s Prayer in that state’s 
public schools, but has warned that 
school authorities cannot go beyond 
this to conduct a program of educa- 
tion in the Bible. 

A Tennessee statute makes it a 
duty of a public-school teacher to 
read a selection from the Bible at 
the opening of school every day. A 
taxpayer-father contended the stat- 
ute the separation of 
church and state provisions of the 
federal and state constitutions. 


violated 


Agreeing with the principle of sep- 
aration of church and state, the 
Court held that the simple reading 
of a selection from the Bible was not 
the establishment of religion nor an 
abrogation of the state constitution’s 
provision that “all men have a nat- 
ural and indefeasible right to wor- 
ship God according to the dictates of 
their conscience. . . .” In so doing, 
the Court asserted that the King 
James Bible was non-sectarian. 

The Court indicated that it would 
have enjoined the practices, charged 
in the complaint, of requiring pu- 
pils to state on Monday morning 
whether they had attended Sunday 
school the previous day and requir- 
ing those who had not to write out 
certain portions of the Bible. But 
these practices had been dropped 
before the Court got the case. 


(Carden vy. Bland, Supreme Court of 
Tennessee, March 9, 1956, Neil, C. J., 
288 S.W. 2d 718.) 


United States... 
congressional immunity 


= A three-judge bench of the United 
States District Court for the Dis- 
trict of Columbia, with one judge 
dissenting, has ruled that the courts 
are powerless to enjoin the publica 
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tion of libelous material 


Congress. 


by the 


A group called the Methodist Fed- 
eration for Social Action sought an 
injunction against the publication 
ind distribution of a pamphlet in 
vhich it was described as a Com- 
munist-front organization. Publica- 
tion and distribution of 75,000 cop- 
ies of the booklet were authorized 
early this year by a joint concurrent 
resolution of the House and Senate. 
The Federation asserted that the 
charge was made without a hearing 
and that it was false and defamatory. 

In denying its right to act, the 
Court relied on the constitutional 
provision (Art. I, §6) that members 
of Congress “for any speech or de- 
bate in either house . . . shall not 
be questioned in any other place”. 
The immunity thus afforded, the 
Court said, extended to any docu- 
ment ordered published by both 
houses. The Court remarked that no 
one had constitutional power to pre- 
vent either the executive, judicial 
or legislative branch from publish- 
ing any statement, correct or not, 
defamatory or not, made without a 
fair hearing or not. 

“We have no more authority”, the 
Court said, “to prevent Congress , 
from publishing a document than to 
prevent [it] from publishing the 
Congressional Record. If it unfor- 
tunately happens that a document 
which Congress has ordered pub- 
lished contains statements that are 
erroneous and defamatory, and are 
made without allowing the persons 
affected an opportunity to be heard, 
this adds nothing to our authority. 
Only Congress can deal with such a 
problem.” 


The dissenting judge thought pub 
lication of 75,000 copies of the book- 
let was outside Congress’ legislative 
function and that accordingly its 
constitutional immunity was inap- 
plicable. “When a Congressional 
committee departs from the legisla- 
tive halls and enters the publishing 
business,” he wrote, “it ought to be 
subject to the same provisions of 
law regarding slander and libel that 
apply to other publishers. . . 


No member of the Court thought 
important the question of whether 
an injunction would have been an 
unlawful prior restraint on freedom 
of the press. The majority judges 
felt that the question need not be 
considered because of the finality of 
answer furnished by congressional 
immunity and prerogative. And the 
dissenter thought it unimportant be- 
cause a suit or suits for damages 
would not be an adequate remedy. 

(Methodist Federation for Social Action 


v. Eastland, United States District Court, 
District of Columbia, May 25, 1956, Edger- 


ton, J.) 


United States .. . 
social security 


® An over-65 lawyer has been turned 
down by the Court of Appeals for 
the Third Circuit in his bid to quali- 
fy for social security payments based 
on self-employment income derived 
from a sideline insurance business. 
According to the Court, he commit- 
ted the cardinal sin: ignoring a bas- 
ic principle of accounting. 

The lawyer wrote 36 policies dur- 
ing 1951 and 1952. This was done 
incidentally to his law practice, from 
the same office, using the same secre- 
tary and with no advertising. He 
claimed therefore that he had no 
expenses in connection with his in- 
surance business and he paid self- 
employment taxes on his entire in- 
surance income. 

But the Court held the Secretary 
of Health, Education and Welfare 
was right in contending that the ex- 
penses would have to be allocated 
between the law and insurance busi- 
ness in accordance with the income 
the lawyer received from each. When 
this was done, it turned out that he 
had no insurance net income, and 
therefore no social security eligibili- 
ty. 

One judge dissented, pointing out 
that under the formula the cost of 
writing the policies was double the 
commissions received. The dissenter 
“This 
method of writing insurance now 


remarked: informal, frugal 


and again as the opportunity might 


arise may not be in accord with 
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some so-called best accounting prac- 
tice but it happens to be an actuality 
with a great number of decent at- 
torneys determined to make a go of 
it at the practice of law.” 
(Livingstone v. Folsom, United States 


Court of Appeals, Third Circuit, May 
25, 1956, Maris, J.) 


Voluntary Associations . . . 
powers of AAU 


= Wes Santee, America’s faster mil- 
er, has lost his legal skirmish to pre- 
vent the Amateur Athletic Union 
from putting into effect and enforc- 
ing its lifetime suspension of him 
for accepting excessive expense mon- 
ey to compete in athletic meets. 

The charges were originally made 
against Santee in October, 1955, be- 
fore the registration committee of 
the Missouri Valley Association, a re- 
gional group affiliated with the AAU 
and with which Santee was regis- 
tered because his home school is 
Kansas. The committee found him 
guilty of the charges by a vote of 3 
to 2, but upon appeal to the board 
of managers of the MVA he was ex- 
onerated, 21 to 7. The board also 
adopted a resolution prohibiting 
any appeal of its decision. 

In December of 1955, however, 
the national AAU’s board of gover- 
nors appointed a special commit- 
tee to investigate the charges and 
report to the executive committee, 
a body which runs the AAU between 
meetings of the board of governors. 
The investigating committee report- 
ed its findings and the executive 
committee voted, 14 to 1, to suspend 
Santee. 


Santee then sought an injunction 
to prevent the AAU from enforcing 
the suspension. He also asked that it 
make a public announcement that 
the suspension was terminated. 

The New York Supreme Court, 
Special Term, refused. Answering 
Santee’s contention that the national 
AAU was without power to suspend 
him after the action of the regional 
association, the Court, examining 
the AAU constitution, found that 
the national AAU was empowered 
to enforce penalties, and then held 
that “where a constitution confers a 
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power upon a higher tribunal to 
impose a penalty, it is plain that 
such provision also confers upon the 
tribunal the necessary power to ex- 
ercise original jurisdiction in order 
to determine impose 
such penalty”. 


whether to 


The Court also turned down his 
argument that a quorum of the ex- 
ecutive committee was not present 
when the suspension was voted. Fif- 
teen of the twenty-six members were 
present, but the AAU’s constitution 
does not state what constitutes a 
quorum of the executive committee. 
It does specify, however, that a quo- 
rum of the board of governors is 
“those who answer the roll call”. 
The Court declared that this quo- 
rum rule would apply also to the 
executive committee, in the absence 
of the latter’s adoption of another 
rule. 

No decision on the merits was 
reached by the Court. But in reply 
to Santee’s contention that the AAU 
was “estopped” from declaring him 
a professional, ineligible to compete 
under its rules, the Court noted that 
Santee had steadfastly refused to ex- 
plain the charges against him or to 
offer any excuse or defense. From 
this the Court assumed that he was 
guilty of the acts charged. This fail- 
ure, the Court said, foreclosed “any 
serious consideration of [Santee’s] 
plea that he was harshly or unfairly 
dealt with”. 

(Santee v. Amateur Athletic Union of 
the United States, New York Supreme 


Court, Special Term, May 15, 1956, 
Lynch, J.) 


Wills... 
precatory words 


® New York testators must be more 
careful about providing for uncom- 
pensated services of an executor, ac- 
cording to the Court of Appeals of 
that state. 

The Court held that a provision 
in a will, stating that if a certain per- 
son served as executrix “I request 
that she act without compensation’, 
was meant to be precatory and ex- 
pressive of a wish rather than a com- 


772 American Bar Association Journal 


mand. “The will was drafted with 
care and precision’, the Court re- 
marked, “and the probability is that, 
had a direction or a proviso been 
intended, language less dubious and 
ambiguous would have been used”. 

The Court noted, too, that the 
person claiming the commission had 
received only a monetary legacy un- 
der the will, and thus it distin- 
guished from another case in which 
a commission was denied to a testa- 
tor’s widow who was the sole bene- 
ficiary under the will. 

(In re Daly’s Will, Court of Appeals 
of New York, April 19, 1956, Fuld, J., 
1 N.Y. 2d 100, 150 N.Y.S. 2d 785, 134 
N.E. 2d 58.) 


What’s Happened Since . . . 


# On May 21, 1956, the Supreme 
Court of the United States: 

REVERSED (unanimously, but with 
two justices dissenting on a jurisdic- 
tional point) the decision of the 
Court of Appeals for the District of 
Columbia Circuit in U.S. v, Storer 
Broadcasting Company, 220 F. 2d 
204 (41 A.B.A.J. 455; May, 1955), 
and ruled the multiple-ownership 
rules of the Federal Communications 
Commission valid. The Court found 
sufficient flexibility in the Commis- 
sion’s rules as to multiple ownership 
of broadcasting stations to satisfy 
due-process requirements of hearing. 

DisMisseD for want of a substan- 
tial federal question the decision of 
the Supreme Court of Ohio in Kraus 
v. City of Cleveland, 163 O. St. 559, 
127 N.E. 2d 609 (41 A.B.A.J. 1040; 
November, 1955), that a municipal- 
ity’s fluoridation of its water supply 
does not deprive a water user of his 
constitutional right to liberty with- 
out due process or of his right to 
freedom of religion. 


# On June II, 1956, the Supreme 
Court of the United States: 
REVERSED the decision of the Unit- 
ed States District Court for the Dis- 
trict of Columbia in Reid v. Covert 
(42 A.B.A.J. 162; February, 1956) 
and AFFIRMED the decision of the 
United States District Court for the 
Southern District of West Virginia 






in Kinsella v. Krueger (42 A.B.A.J 
354; April, 1956). By these actions 
the Supreme Court ruled that Con 
gress has power under the Constitu 
tion to authorize court-martial juris 
diction of civilians accompanying 
the Armed Forces outside the conti 
nental limits of the United States, 
and consequently that Article 2 (11) 
of the Uniform Code of Military 
Justice, 50 U.S.C.A. §552, is consti- 
tutional. The Court also held, in the 
Covert case, that the facts that the 
civilian had returned to the United 
States and that her conviction had 
been set aside did not defeat court- 
martial jurisdiction. The Court said 
that each case was clearly distin- 
guishable from Toth v. Quarles, 350 
U.S. 11 (42 A.B.A.J. 67; January, 
1956), where the Court ruled that a 
discharged serviceman could not be 
tried by a court martial. The major- 
ity of the court consisted of five jus- 
tices. Three justices dissented and 
stated they would file dissenting 
opinions at the next term of the 
Court. One justice reserved decision 
entirely. 

Reversep (6-to-3, with majority 
opinion by Mr. Justice HARLAN) 
the decision of the Court of Appeals 
for the District of Columbia Cir- 
cuit in Cole v. Young, 226 F. 2d 337 
(41 A.B.A.J. 958; October, 1955), 
which had in turn affirmed the deci- 
sion of the United States District 
Court for the District of Columbia 
in the same case, 125 F.Supp. 284 
(41 A.B.A.J. 265; March, 1955). In 
reversing, the Supreme Court held 
that the term “national security” as 
used in the Summary Suspension 
Act of 1950, 5 U.S.C.A. §§22-1 et seq., 
and an executive order (No. 10450) 
implementing the Act, could not be 
construed to support the summary 
dismissal of a food and drug inspec- 
tor under civil service. The Court 
ruled that only employees in sensi- 
tive positions could be dismissed un 
der the Act and that the executive 
order was invalid as not in conform 
ity with the Act since the order per 
mitted “loyalty” dismissals of federal 
employees regardless of the charac 
ter of the employee's position. 























































-— 





ster 


cor 
obj 
gal 
cat 
Int 
nol 
pal 
act 
wh 
int 
for 
rel 
ury 
SiO 
for 
ors 
era 


act 
in 

of 

wh 
ex 
po 
thi 
est 
th 
ad 


sic 
cle 
ur 


iny 
pr 


A.J 
tions 
Con 
stitu 
juris 
1ying 
onti 
tates, 
(11) 
litary 
onsti- 
n the 
t the 
nited 
. had 
ourt- 
t said 
listin- 
5, 350 
juary, 
hat a 
ot be 
lajor- 
€ jus- 

and 
nting 
f the 
cision 


jority 
(LAN) 
ypeals 

Cir- 
d 337 
955) , 
deci- 
istrict 
imbia 
. 284 
). In 

held 
ty” as 
nsion 
t seq., 
0450) 
iot be 
umary 
nspec- 
Court 
sensi- 
d un 
cutive 
form 
r per 
-dera! 
harac 








Tax Notes 








* Prepared by Committee on Publications, Section of Taxation, George D. Web- 
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Educational v. Propaganda Organizations— 
Federal Tax Exemption 


*" Of current importance are the 
considerations involved in the recent 
objections to the asserted “propa- 
ganda” activities of some of the ‘“‘edu- 
cational” tax-exempts.! In fact, the 
Internal Reveriue Service has an- 
nounced that it is now making a 
particular effort to separate political 
action organizations from _ those 
which have a legitimate and active 
interest in public policy. It is there- 
fore appropriate to re-examine the 
relevant statutory provisions, Treas- 
ury Regulations and judicial deci- 
sions delineating the requisite factors 
for qualification as an educational 
organization exempt under the fed- 
eral taxing statute. 

Federal income tax exemption is 
accorded organizations coming with- 
in the purview of Section 501 (c) (3) 
of the 1954 Code, including those 
which are “organized and operated 
exclusively for . . . educational pur- 
poses’. Similar language appears in 
the deduction provisions for income, 
estate and gift tax purposes and in 
the imposing provisions in respect to 
admissions and employment taxes. 
The statute and relevant congres- 
sional committee reports do not dis- 
close any definition of the word 
“educational”. The proposed Treas- 
ury Regulations, inter alia, in defin- 
ing an 
provide as follows: 


educational organization, 


... Thus, not only the purpose but 
also the activities of such an organi- 
zation must be designed to disseminate 
knowledge and basic factual material 
rather than unsupported opinion. The 
fact that an organization has a par- 
ticular viewpoint, or takes a particu- 
lar position, with respect to the sub- 
ject or subjects presented by it, and 
that it openly advocates such position, 


will not of itself operate to deny ex- 
emption if in its presentation of the 
subject or subjects there is a full expo- 
sition of the facts upon which the 
advocated position is premised where- 
by the individual or the public may 
form independent opinions or conclu- 
sions based upon a fair presentation 
of pertinent factual material. 

There is no problem in granting 
exemption to colleges and univer- 
sities as educational institutions; 
similarly, organizations whose sole 
activity is to engage in political agi- 
tation may be disposed of easily. 
However, it is evident that we get 
into a shadowy theatre when we con- 
sider the status of organizations 
which, with or without design, fur- 
ther particular classes of knowledge 
or points of view relating to contro- 
versial subjects. Also, it should be 
noted that sometimes there is a 
“lobbying” aspect of these and other 
cases (see note, “Taxation—The 
Charitable Deduction: How Much 
Legislative Activity Is Legal?’”’, 1956 
Wisc. L. Rev. 165) which is not dis- 
cussed here. 

Initially, the Service sought to re- 
solve these cases involving contro- 
versial subjects by distinguishing be- 
tween education on the one hand 
and propaganda on the other; ex- 
emption was disallowed when there 
was an attempt to disseminate in- 
formation about controversial mat- 
ters and to develop and publicize 
facts suggesting solutions to econom- 
ic and social problems. 

The first appellate decision was 
Slee v. Commissioner, 42 F. 2d 184 
(2d Cir. 1930). There, Judge Learn- 
ed Hand 


disallowed the deduc- 


tion of a contribution to the 


American Birth Control League on 


the ground that legislative activities 
declassified the organization from ex- 
emption. However, the court indi- 
cated that the controversial aspect 
of the issue involved was unimpor- 
tant. Cf. Faulkner v. Commissioner, 
112 F. 2d 987 (Ist Cir. 1940). 

The second appellate decision al- 
lowed the deduction for a contribu- 
tion to the League for Industrial 
Democracy, which was organized “to 
promote an intelligent understand- 
ing of the movement for a new social 
order based on production for use 
and not for profit’, and to that end 
carried on research, published find- 
ings and promoted discussions and 
debates about social and economic 
problems. Weyl v. Commissioner, 18 
B.T.A. 1092, reversed 48 F. 2d 811 
(2d Cir. 1931). In holding that a 
preconceived objective was not fatal, 
the Court stated that in the absence 
of a definition by Congress the term 
was to be given its 
plain, ordinary meaning of impart- 
ing or acquiring knowledge. See dis- 
senting opinion (pages 1094-1096) of 
Member Sternhagen of the Board of 
Tax Appeals. Leubuscher v. Com- 
missioner, 54 F. 2d 998 (2d Cir. 
1932) delineates the education-prop- 
aganda dichotomy more precisely. 
There, the deduction of two bequests 
for federal estate tax purposes was 
involved. The first (deductible) was 
to a trust for “teaching, expounding 
and propagating the ideas of Henry 
George”. The trust restricted its 
activities to the more usual educa- 
tional media. The second gift (non- 
deductible) 


“education” 


was to the Manhattan 
Single Tax Club formed to advocate 
George’s ideas; the reason given for 
the disallowance was that it was not 
exclusively educational to dissemi- 
nate conclusions without facts and 
to publicize a partisan viewpoint 
without explaining the reasons there- 
for. See also, Cochran v. Commis- 
sioner, 78 F. 2d 176 (3d Cir. 1935) 
(impartial collection and dissemi- 
nation of facts about prohibition) ; 
Marshall v. Commissioner, 147 F. 2d 

1. Business Week, November 26, 1955, page 
144; New York Times, June 11, 1956, page 1; 
Hearings before Special Committee of the 
House of Representatives To Investigate Tax- 


Exempt Foundations and Comparable Organi- 
zations, 83d Cong., 2d Sess. (1954) 
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75 (2d Cir.) , cert. den. 325 U. S. 872 
(1945) (indication that might be 
necessary to support existing sys- 
tems rather than to support re- 
forms) ; James J. Forstall, 29 B.T.A. 
428 (1933); Rea, “Changes in the 
Internal Revenue Code of 1954 af- 
fecting Charitable Organizations”’, 27 
Rocky Mt. L. Rev. 270, 295-299 
(1955) . 

Based on the foregoing cases, Nor- 
man A. Sugarman, in 1954, then 
Assistant Commissioner of Internal 
Revenue stated? that “. . . it is now 
reasonably established .. . that an 
organization may have as its ultimate 
objective the creation of a public 
sentiment favorable to one side ol 
a controversial issue and still secure 
exempt status under Section 101 (6), 
provided it does not, to any ‘substan- 
tial’ degree, attempt to influence 
legislation, and provided further 
that its methods are of an educa- 
tional nature”. 

Interpretative difficulties have con- 
tinued; this is illustrated by the ap- 
parent conflict between two recent 
decisions. In Estate of Blaine, 22 
1. C. 1195 (1954), the trust instru- 
ment spoke of world government 
as a “goal” to be achieved and the 
dominant aim was to assist in bring- 
ing about a world government as 
rapidly as possible. As far as opera- 
tion was concerned, there were two 
types of grants. One type was largely 
to organizations or groups that were 
vigorously supporting the world 
government movement. Other grants 
provided for further study of world 
government and the problems re- 
lating thereto. On this basis, the 
court concluded that the foundation 
was not engaged or operated for edu- 
cational but for political purposes. 
Significant also was the Commis- 
sioner’s alternative position in this 
case. He urged’ that the “subver- 
sive” or “dangerous radical” nature 
of the grant-recipients was relevant 
to the extent that its support of such 
individuals expanded the political 
implications of its activity to the 
detriment of the educational guise. 
However, in a subsequent decision, 
Bureau of Jewish Employment Prob- 
lems v. United States, F. Supp. — 
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(N.D. Ill, 1954) 4, an organization 
striving to eliminate racial discrimi- 
nation was held to be exempt as 
educational under conditions not un- 
like those in which the Tax Court 
found the organization in Estate of 
Blaine not to be educational. 

State and foreign courts have ex- 
perienced similar interpretative dif- 
ficulty. Parkhurst v. Burrill, 228 
Mass. 196 (1917); National Anti- 
Vivisection Society v. Commissione) 
(1948) A.C. 31, In re Knight (1937) 
O. R. 462; Scott, The Law of Trusts, 
Vol. II, Sec. 374.6. 

The 


create some further contusion. For 


proposed regulations may 
instance, it would sometimes be ex- 
tremely difficult to secure general 
agreement as to whether a particu- 
lar statement represented “a full 
exposition of the facts upon which 
the advecated position is premised” 
and “a fair presentation of pertinent 
factual material’, if the subject mat- 
ter were Hell’s Canyon, civil rights 
legislation and high taxes. Emphasis 
upon this sort of controversy requires 
determinations which cannot be di- 
vorced from political considerations. 

Section 501 (c) (3), and its earlier 
counterparts, have substan- 
tially the same since the enactment 
of the original provision, with only 


been 


two changes: 

1. The Revenue Act of 1934 added 
the phrase “no substantial part of 
the activities of which is carrying on 
propaganda, or otherwise attempt- 
ing to influence legislation”. As 
first proposed, this amendment read 
no substantial part of the 
activities of which is participation 
in partisan politics or is carrying 
on propaganda. In this con- 
factors 
should be noted: (1) this was prob- 
ably a mere restatement of existing 
law and added nothing to the stat- 
utory meaning; and (2) the “prop- 
aganda” precluded is only that 
“propaganda” which is directed to 
the influence of legislation. For a 
discussion of the proper definition 
of propaganda, see Seasongood vy. 
Commisstoner, 227 F. 2d 907 (6th 
Cir. 1955). However, as indicated 
supra, implicit in the initial quali- 


“and 


nection, two — significant 
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fication as an educational organiza- 
tion would be a proscription of some 
types of propaganda. 

2. In the 1954 Code, the following 
phrase was inserted—‘‘and which 
does not participate in, or intervene 
in (including the publishing or dis- 
tributing of statements) , any politi- 
cal campaign on behalf of any can- 
didate for public office”. Similarly, 
this provision probably added noth 
ing to existing law.® 

Both the increasing growth and 
significance of organizations con- 
cerned with public policy, and the 
current trend of “re-examinations” 
by the Revenue Service, indicate the 
possibility of a “show-down” as to 
the direction in which the tax exemp- 
tion privilege accorded ‘“education- 
al” organizations grounds may go. 
On 


possibility, although unlikely, that 


the one extreme, there is the 
“educational” might be restricted to 
the narrow concept of an educational 
institution with a regular curriculum 
and faculty. Such a restriction would 
probably require legislation. Other 
than this narrowing of the statute, it 
is difficult to see how corrective legis 
lation can bring clarification, because 
the problems involved are not read 
ily reducible to a statutory formula. 
Nor are the principles that might be 
contained in such a formula so clear 
and certain that they can be set 
forth within the usual rules of legis 
lative draftsmanship. 

The proposed Treasury Regula- 
tions on the subject of “educational 
organizations”, supra, have provided 
a fuller statement of principles than 
was contained in prior Regulations; 
this statement follows generally the 
pattern indicated by the court de 
cisions. 

However, the manner in which 
the Revenue Service will apply this 
statement of principles remains to be 
seen. Faithful adherence to this 
statement will necessitate difficult 
decisions that will permit the grant 


2. Hearings, Ibid, page 433. 

3. Brief for the Respondent, page 85. 

4. The Solicitor General authorized no ap- 
peal; hence, this case may be a significant 
precedent. 

5. This was a floor amendment. 
Rec. 9128 (July 2, 1954). 
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ing of exemption to organizations 
that may be controversial. However, 
in the absence of a basic re-examina- 
tion and a major tightening of the 
statute by the Congress, it may be 
the sounder policy to interpret the 


law liberally in favor of exemption, 
as indicated by some of the court de 
cisions, than administratively to re- 
strict the interpretation of the law. 
In any event, Congress may attempt 
to provide a more precise definition 


Results of Election for State Delegates 


Jurisdiction 


Delegates Elected 


Ballots 
Mailed 





\LABAMA 


William Logan Martin 625 


Birmingham 


ALASKA 


R. E. Robertson 82 


Juneau 


CALIFORNIA 


Joseph A. Ball 


Long Beach 


FLORIDA 


E. Dixie Beggs 


Pensacola 


HaAwall 


J. Garner Anthony 


Honolulu 


KANSAS W. 


DD. PF. 


Carey 


Hutchinson 


KENTUCKY 


Robert P. Hobson 


Louisville 


MASSACHUSETTS 


Allan H. W. Higgins 


Boston 


MIssOURI 


Lynn M. Ewing 


Nevada 


New Mexico 


Augustus T. Seymour! 


Al buq uerque 


NoRTH CAROLINA 


Egbert L. Haywood 


Durham 


NorTH DAKOTA 


Herbert G. Nilles 


Fargo 


PENNSYLVANIA 


C. Brewster Rhoads 


Philadelphia 


[TENNESSEE 


Edward W. Kuhn 


Memphis 


VERMONT 


Osmer C. 


Fitts 


srattleboro 


VIRGINIA 


Stuart T. 


Saunders 


Roanoke 


WISCONSIN 


Gerald P. Hayes 


Milwaukee 


WYOMING 
(Vacancy) 


Edward E. Murane? 
Casper 


21,279 


of education (if passible) in order 
to exclude from federal tax exemp- 
(and thus subsidy) organiza- 
tions which may have ulterior and 
partisan objectives, 
conservative. 


tion 


preconceived 
whether liberal or 


Ballots Per Cent of 
Returned Return 


379 61 





47 57 


38 


66 


40 


43 


68 


46 


61 


45 


336 43 


19] 67 


1,726 54 


484 49 


113 56 


45 


68 





1 Floyd W. Beutler, sole nominee, died prior to the date on which the polls closed. 
2. To fill vacancy expiring with adjournment of the 1957 Annual Meeting 
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William C. Farrer, Secretary and Editor-in-Charge, Los Angeles, Calif. 















Candidates for JBC National Office 


® Chairman Robert G. Storey, Jr., 
of Dallas, Texas, announces that 
nominating petitions have been 
filed on behalf of five members of 
the Conference for the national of- 
fices of Chairman, Vice Chairman 
and Secretary. The petitions for 
those offices were required to be sub- 
mitted by June 15, 1956. The elec- 
tion will be held on Saturday after- 
noon, August 25, at the annual 
meeting of the J.B.C. in Dallas. 

William C. Farrer, of Los Angeles, 
California, Secretary of the J.B.C. is 
the only candidate for Chairman. 
He has served as Information Direc- 
tor, Chairman of the Unauthorized 
Practice Committee, Campaign Di- 
rector for the Special Membership 
Drive and as Editor of the J.B.C. 
Newsletter. He is a graduate of the 
University of California at Los An- 
geles and of Duke University School 
of Law. 

Nominating petitions were filed 
on behalf of two members of the 
J.B.C. Executive Council for Vice 
Chairman: Bert H. Early, of Hunt- 
ington, West Virginia, and Charles 
F. Malone, of Roswell, New Mexico. 

Mr. Early presently serves as 
Fourth Circuit Councilman, is a past 
Chairman of the Legal Institutes 
Committee, past Chairman of the 
West Virginia State JBC and is a 
graduate of Duke University and 
Harvard Law School. 

Mr. Malone has completed four 
years as a member of the Council 
from the Tenth Circuit, is a former 
Personnel Director and is Chair- 
man of the Committee on Scope and 
Correlation of Conference Activities. 
He is a graduate of Stanford Uni- 
versity and the University of Okla- 
homa School of Law. 

Candidates for National Secretary 
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Savannah, 
Scott of 


are Kirk McAlpin, of 
Georgia, and Rosemary 
Grand Rapids, Michigan. 

Mr. McAlpin is currently Person- 
nel Director, former Chairman of 
the Minor Courts Committee and 
past Chairman of the Young Law- 
yers Section of the Georgia Bar. He 
is a graduate of the University of 
Georgia and of its School of Law. 

Miss Scott is Executive Council 
Member from the Sixth Circuit, is 
a former Professional Director and 
Chairman of the Procedural Reform 
Committee. She is a graduate of the 
University of Michigan and of its 
School of Law. 


Nominating Petitions 
For Council Representatives: 


Nominating petitions have been 
filed for vacancies on the Executive 
Council by the following: 

Seconp Circuit: Donald Maroldy, of 
New York City, Second Circuit, 
Chairman of Special Member- 
bership Drive, Executive Coun- 
cil member of New York Young- 
er Lawyers Sections. 

James L. Oakes, of Brattle- 
boro, Vermont, Vice Chairman 
of the Membership Committee, 
past chairman of Vermont Jun- 
ior Bar. 

FourtH Circuit: James M. Ballen- 
gee, of Charleston, West Virgin- 
ia, Chairman of Legal Institutes 
Committee and past Chairman 
of West Virginia Junior Bar. 

SixTH Circuit: Kennedy Legler, Jr., 
of Dayton, Ohio, Chairman of 
Ohio Junior Bar and Vice 
Chairman of Afhliate Units 
Committee. 

E1icHTH Circuit: Bryce M. Fisher, of 
Cedar Rapids, Iowa, past Chair- 
man Iowa Junior Bar and Vice 








Chairman of Afhiliate Unit 
Committee. 
TENTH Circuit: Payne H. Ratnei 


Jr., of Wichita, Kansas, Chai 
man of Medico-Legal Commit 
tee. 

NINTH AND ‘TENTH CIRCUITS Al 
LARGE: Richard C. Dibblee, of 
Salt Lake City, Utah, Chairman 
of Utah State J.B.C. and past 
Chairman of Unauthorized Prac- 
tice Committee. 

Calvin H. Udall, of Phoenix, 
Arizona, Chairman of Informa- 
tion Committee and past Chair- 
man of Arizona JBC. 


Plans for 1957 Annual Meeting 
In New York and London 


July 12 to 14, 1957, have been set 
aside for the New York portion of 
the 1957 annual meeting of the 
].B.C. which will be held both in 
New York and London in conjunc- 
tion with the Annual Meeting of 
the American Bar Association. At 
the present time it is planned to 
have the J.B.C. Executive Council 
meetings, general sessions, workshop 
and election of officers in New York. 
The London portion of the meeting 
will include the annual Junior Bar 
Conference luncheon with the Inter- 
national and Comparative Law Sec- 
tion on July 25, 1957, and the after- 
noon has been set aside for a joint 
meeting with the younger lawyers 
of the British Bar, followed by a 
reception for all registrants. The 
Chairman of the International Law 
Section, Victor C. Folsom, of New 
York, has promised a topflight ex 
pert in foreign affairs as the princi 
pal speaker at the luncheon, which 
always is a highlight of the annual 
meeting. 


Utah JBC Elects 


Executive Council Member Ray R. 
Christensen, of Salt Lake City, re 
ports that at the annual meeting of 
the Utah State Bar, Richard H. 
Nebeker of Salt Lake City, was 
elected Chairman of the Junior Bar 
Section, Allan M. Swan, of Salt Lake 
City, was elected Vice Chairman, 
Sidney G. Baucom, of Salt Lake 
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City, Secretary and Thomas Taylor, 
of Provo, Treasurer. 

The new J.B.C. Chairman's 
father, A. H. Nebeker, was elected 


resident of the Utah State Bar at 
e same meeting. 

Highlights of the Utah ].B.C. pro 
am include an annual welcoming 


ogram for newly admitted mem 


ers of the Bar which follows the 


earing-in ceremony before the 


Utah Supreme Court and includes 


an afternoon institute at which 


speakers from the offices of the 
County Clerk and County Recorde1 
speak on the practical aspects of the 
use of those offices in the practice 
of law, and Junior Bar speakers dis- 
cuss the minimum fee schedule and 
other practical problems in connec- 
tion with the practice of law. This 
is followed by a stag dinner at the 
Fort Douglas Club. 

The Junior Bar also sponsors a 
series of luncheon speeches given to 
graduating seniors from the Univer- 


Our Younger Lawyers 





J.B.C. Officers Discuss Plans for Annual Meeting in Dallas. Left to right are: 
JBC Chairman Robert G. Storey, Jr., of Dallas; Vice Chairman C. Frank Reif- 
snyder, of Washington, D. C.; and William C. Farrer, of Los Angeles, California. 





sity of Utah, College of Law, and is 
carried out in co-operation with the 
Dean of the Law School and the 
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Feperar PROCEDURE:—“Does 
Forum Non Conveniens Still Exist 
in the Federal System: A New Look 
at Section 1404 (a) of the Judicial 
Code.” In this article by William N. 
Early there is presented an explana- 
tion of the doctrine of forum non 
conveniens and its application in the 
federal courts before 1948. The au- 
thor describes the statutory version 
including its effects and differences 
when compared with the older doc- 
trine arising under statutes confer- 
ring special venue provisions. (Ad- 
dress: George Washington Law Re- 
view, 720-20th Street, N. W., Wash- 


ington 6, D. C. Single copy price: 
$1.00. December, 1955, issue.) 


In MIGRATION LAW—‘Statu- 
tory Provision for Admission of Mex- 
ican Agricultural Workers—An Ex- 
ception to the Immigration and 
Nationality Act of 1952.” This arti- 
cle by John F. Lee seeks to show the 
preferential treatment given to cer- 
tain western agricultural groups by 
the provisions of Public Law 78 and 
the exemption they are given by the 
Act of 1952. He feels that better en- 
forcement of the earlier act will aid 
both the farmers and the Mexican 
nationals and do much to alleviate 


Barristers Club which is the local 
afhliate of the American Law Stu- 
dents Association. 


the “wet-back” problem. The au- 
thor feels that the purposes of the 
immigration laws are not to be 
reached in the exemption of the 
Mexican nationals from its protec- 
tion. The analysis of the two stat- 
utes and the interpretations which 
have been made is highly informa- 
tive. (Address: George Washington 
Law School, 720—20th Street, N. W., 
Washington 6, D. C. Single copy 
price: $1.00. March, 1956, issue.) 


Feperat VENUE: I cannot too 
strongly advise that any lawyer faced 
with a federal venue problem read 
the excellent article by United 
States District Judge Irving R. Kauf- 
man entitled “Further Observations 
on Transfers Under Section 1404 a”. 
It appears in the January, 1956, 
Columbia Law Review (pages 1-18) 
and is followed in the March, 1956, 
Columbia Law Review by a student 
comment by George Spelvin en- 
titled “Doing Business as a Test of 


Venue Jurisdiction over 


Foreign 
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Corporations in the Federal Courts” 
(pages 394-420) . For quality this stu- 
dent study surpasses anything I 
have read in many a moon and it 
is written in a field I think I know. 
Both Judge Kaufman’s piece and 
Spelvin’s appear in volume 56, the 
Judge’s in Number | and Spelvin’s 
in Number 3 (Address: Kent Hall, 
Columbia University, New York 27, 
N. Y., and send $1.25 for each single 
number or $6.00 for a year’s do- 
mestic subscription or $6.75 for a 
foreign one). Judge Kaufman wrote 
the first important article calling at- 
tention to the faults in the new 
venue statutes enacted in 1948 when 
the new federal judicial code was en- 
acted, and “Observations on Trans- 
fers under Section 1404a of the 
New Judicial Code, 10 Federal 
Rules Decisions 595 (1951). This 
new piece is even better than his 
first because now so many Circuits 
have had occasion to deal with ven- 
ue. Judge Kaufman finds that 
whether you can transfer seems to 
depend more on the Circuit than 
on the statute. What pleases me 
most is his discussion of Foster-Mill- 
burn Co. v. Knight, 181 F. 2d 949, 
where Judge Learned Hand in the 
Second Circuit ruled a case could 
not be transferred to a district where 
the defendant was not amenable to 
process and Jn Matter of Joseph- 
son, 218 F. 2d 174, where Judge 
Magruder in the First Circuit criti- 
cized the “gloss . . . put upon the 
language of 1404a in Foster-Mill- 
burn Co. v. Knight” and said “an 
action may be transferred to any 
district having jurisdiction over the 
subject matter and proper venue” 
(page 13). As Spelvin in his March, 
1956, comment in the Columbia Law 
Review points out, this raises many 
questions. Shall 1391(c) be inter- 
preted under state or federal deci- 
sions as to “doing business’? And 
who is a “corporation”? Is an un- 
incorporated association one? Or are 
unincorporated associations subject 


to Federal Rule of Civil Procedure 
17? The federal cases on doing busi- 
ness have changed frem the narrow 
rule of Green v. Chicago, BoQRR., 
205 U. S. 530, to the liberal view 
of International Shoe v. Washing- 
ton, 326 U. S. 310, so that it is 
quite important to know whether 
1391 (c) is subject to Erte v. Tomp- 
kins or Swift v. Tyson. And if your 
client has subsidiary corporations 
doing business in the district, does 
that subject the parent to venue un- 
der 1391 (c)? Cannon Mfg. Co. v. 
Cudahy, 267 U. S. 333. Spelvin tells 
us that “The federal circuit courts 
are divided” on the doing business 
question. “The fifth, third, seventh 
and probably the first appear to be 
committed to a state test while the 
second and sixth circuits appear to 
be committed to a federal test” and 
“the law in the other circuits is not 
clear” (page 398). Perhaps the most 
valuable part of Spelvin’s study is 
his discussion in detail of the special 
venue statutes, namely copyright, 
1400 (a) (page 411), Federal Em- 
ployers’ Liability Act (page 412), 
the Jones Act (pages 412-413), pat- 
ents, 1400 (b) (pages 413-416) , anti- 
trust, section 12, Clayon Act (pages 
416-419) and S.E.C. (page 
419). 


cases 


Heatru INSURANCE: The 
current issue of the Duke Bar Jour- 
nal contains a provocatve and well- 
documented study of the cancella- 
tion and non-renewal problem in 
personal health insurance contracts 
entitled: “Health Insurance: Termi- 
nation of Personal Health Insurance 
Contracts by Cancellation or Non- 
Renewal,” by Gerald R. Gibbons 
and John D. Johnson, Jr. This sub- 
ject deserves the attention not 
only of the insurance trade itself, 
but also of estate planners and 
those interested in the perennial con- 
troversy over socialized medicine. 
The authors begin with the proposi- 
tion that private health insurance af- 
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fords fully adequate protection only 
if the insurance cannot be cancelled 
when the insured develops into a 
long-term bad risk. They predict 
that federal intervention will be nec 
essary to the extent that such ade 
quate protection is unavailable be 
cause of its high cost, and they 
observe that “it is therefore in the 
interest of concerned- 
the companies, those now unpro- 
tected by the 


everyone 
voluntary system, 
the federal government, and the tax- 
payers—that the extent of this fed 
eral subsidy be minimized by expand- 
ing the voluntary health insurance 
as far as its inherent limitations will 
allow”. On the whole, the courts 
have been unable to provide any 
satisfactory relief to disappointed 
policyholders; but, within the past 
year, a significant number of bills 
have been introduced in the state 
legislatures in an effort to meet this 
challenge. The authors divide these 
legislative proposals into four cate- 
gories, and conclude that the fourth 
type, represented by a new North 
Carolina statute, is perhaps the best 
afhrmative step taken to date. The 
statute provides for a graduated peri- 
od of notice before non-renewal or 
cancellation can become effective. 
This period is proportionate to the 
length of time the policy has been in 
effect, and may range from thirty 
days to two years. This North Caro- 
lina legislation is deficient in sev- 
eral important respects, however, 
and the authors conclude that per- 
haps the final solution must come 
from the insurance companies them- 
selves. They point out that the re- 
cent legislative activity has spurred 
the companies into experimenting 
with a number of new programs and 
policies. The most promising of 
these, and the one which most closely 
approximates the ideal of minimum 
cost with maximum protection, is 
the “guaranteed renewable” policy. 
(Duke Bar Journal, Duke Law 
School, Durham, N. C., Vol. 5, No. 
2, single copies: $1.25.) 
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Department of Legislation 
Charles B. Nutting, Editor-in-Charge 








Recent Judicial Limitations 


* Probably it would be unscholarly 
to assert that the federal courts have 
declared war on Congress. But as 
far as their recent attitudes toward 
congressional investigating commit- 
tees is concerned, the statement may 
have more than a grain of truth. 
The most recent example is the case 
of United States v. Icardi,’ decided 
on April 19, 1956, by the United 
States District Court for the District 
of Columbia. There, in almost 
incredibly fantastic circumstances,” 
the court directed a verdict of ac- 
quittal in a perjury case in which 
the defendant was accused of com- 
mitting the offense before a con- 
gressional investigating body. The 
reason given was that in asking the 
questions, the committee was not 
“pursuing a bona fide legislative pur- 
pose” and thus was not acting as 
tribunal”. Further 
than this, the questions did not re- 
late to a material matter, that is, 
to possible legislation. 

If this, and other cases to be cited, 
can be said to establish a judicial 
trend, it indicates that the courts 
have moved in almost a complete cir- 
cle since, in Kilbourn v. Thompson,3 
it was held that Congress, in in- 
vestigating the bankruptcy of Jay 
Cooke & Co., had exceeded its au- 
thority and assumed a judicial pow- 
er. The attitude evidenced by that 
case was drastically altered in Mc- 
Grain v. Daugherty* where the pow- 
er of Congress to punish a witness 
for contempt in a case relating to 
the Teapot Dome investigation was 
upheld. There, the Court indicated 
that the investigative power was to 
be broadly conceived and refused to 
adopt a restrictive attitude regard- 
ing various technical objections 
which were raised by the witness. 
This series 
of cases sustaining even broader 


“a competent 


was followed by a 


of Legislative Investigations 


conceptions of the power.5 There 
seemed to be a real question as to 
whether there were any effective 
legal controls over the actions of 
Congress in this field. 

However, in 1949 the case of 
Christoffel v. United States® was de- 
cided. There, in a prosecution for 
perjury, the petitioner contended 
that the committee was not a “com- 
petent tribunal” within the mean- 
ing of the perjury statute, since a 
quorum of the committee was not 
present when the incident resulting 
in the indictment occurred. This 
contention was sustained by a closely 
divided Court, Mr. Justice Jackson 
filed a vigorous dissent.’ It will be 
noted that the existence of a “com- 
petent tribunal” was involved in the 
Icardi case, although the circum- 
stances relied on in making the con- 
tention were different. 

The Christoffel case was later dis- 
tinguished in United States v. Bry- 
an,§ but the notion that investigat- 
ing committees were subject to no 
practical judicial controls was dis- 
sipated. Several cases, mostly but not 
entirely in the lower federal courts, 
have indicated that the investiga- 
tive process is now subject to close 
judicial scrutiny and that punish- 
ment for failure to answer commit- 
tee questions is by no means a fore- 
gone conclusion. 

In 1952, a federal district court 
held that the close proximity of tele- 


vision cameras, newsreel cameras, 
news photographers, radio micro 
phones and closely packed specta- 
tors justified the refusal of witnesses 
to answer committee questions re- 
lating to their alleged gambling ac- 
tivities.° The Court remarked:“The 
only reason for having a witness on 
the stand, either before a committee 
of Congress or before a court, is to 
get a thoughtful, calm, considered, 
and, it is to be hoped, truthful dis- 
closure of the facts. That is not al- 
ways accomplished, even under the 
best of circumstances. But at least 
the atmosphere of the forum should 
lend itself to that end.”?° 

Most of the remaining cases can 
be grouped into three general cate- 
gories. The first has to do with the 
pertinence of the questions asked to 
the inquiry taking place. This was 
also involved in the Icardi case. It 
has been established at least since 
1929 that the question of pertinence 
is one for the court rather than the 
jury. This rule was followed, al- 
though reluctantly, in Keeney v. 
United States)? decided by the 
Court of Appeals for the District of 
Columbia Circuit in 1954. Because 
the rule was not properly observed 
by the trial court, a prosecution for 
contempt of an investigating com- 
mittee failed. 

Another class of cases has to do 
with the relevance of the question 
in terms of the authority of the in- 
vestigating committee. In two cases 
involving the same defendant, a fed- 
district court held that the 
questions were beyond the authority 
under which the committee was oper- 
ating, and accordingly freed the wit- 
ness.18 

Finally, the courts have on occa- 
sion refused to sustain convictions 


eral 





i— 
1956) . 

2. The defendant was accused of murdering 
his superior officer while on a mission behind 
the lines in Italy during World War II. No 
United States court was competent to try him 
on this charge since he had been separated 
from the service prior to the charge being 
made and the alleged offense was not com- 
mitted within the territorial jurisdiction of 
the United States. Hence, the perjury charge 
was relied on. Icardi had previously appeared 
before the committee and before he was re- 
quested to re-appear the possibility of in- 
dicting him for perjury if he adhered to his 
original story was, according to the court, 
discussed by the committee. 

3. 103 U.S. 168 (1880). 


F. Supp. —, 24 LW 2483 (D.C.D.C. 


4. 273 U.S. 135 (1927). 

5. See, e.g., Jurney v. McCracken, 294 U.S. 
125 (1935); United States v. Fleischman, 330 
U.S. 323 (1950); Barsky v. United States, 167 
F. 2d 241 (C.A.D.C. 1948). 

6. 338 U.S. 84 (1949). 

7. 338 U.S. 84, 90 (1949). 

8. 339 U.S. 323 (1950). 

9. United States v. Kleinman, 107 F. Supp. 
407 (D.C.D.C. 1952). 

10. 107 F. Supp. 407, 408 (D.C.D.C. 1952). 

11. Sinclair v. United States, 279 U.S. 263 
(1929). 

12. 218 F. 2d. 843 (C.A.D.C. 1954). 

13. United States v. Kamin, 135 F. Supp. 
382 (D.C.D. Mass. 1955); United States v. 
Kamin, 136 F. Supp. 791 (D.C.D. Mass. 1956). 
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for contempt when it did not clearly 
appear that the witness had wilfully 
refused to answer the question after 
being specifically directed to do so. 
This was done by the Supreme Court 
of the United States in three com- 
panion cases decided in 1955'* and 
even more recently by the circuit 
court for the District of Columbia. 

In addition to cases directly in- 
volving the scope of committee ac- 
tivity and the practice of committees, 
the court has restricted the power 
of such bodies by somewhat less di- 
rect means. The three cases referred 
to above involved self-incrimination 
as well as refusal to answer. The 
majority of the Court held in each 
case that the witness had not waived 
the claim of privilege against self- 
incrimination, although the dissent 
of Mr. Justice Harlan casts doubt 
on the correctness of this decision.'® 
The attitude of the court in the re- 
cent case of Slochower v. Board of 
Higher Education of the City of 
New York," invalidating a provi- 
sion of the New York City Charter 
requiring the discharge of an em- 
ployee utilizing the privilege against 


Dialectical Materialism 


(Continued from page 740) 

rialism. Certainly they undertake to 
limit the interplay of their own eco- 
nomic forces and to overcome the 
effects of those forces. Thus, what- 
ever the reaction might be to the 
economic repressions which they ex- 
ercise and the denials which their 
people face, the tight controls im- 
posed and the virtual impossibility 
of counter-expression are frankly in- 
tended to prevent steps which might 
otherwise be taken to avoid or limit 
the effects of the repressions. Occa- 
sional flare-ups against constituted 
authority serve to underscore the 
success of the measures taken to pre- 
vent a determining effect by eco- 
nomic and other forces. But to say 


that economic forces can be re- 


self-incrimination to avoid answer- 
ing questions as to his official con- 
duct is significant in this connec- 
tion. 

Still another relevant case is that 
of United States v. Rumley'® in 
which the Court adopted a restric- 
tive definition of the term “lobbying 
activities” ostensibly in order to sus- 
tain the constitutionality of the res- 
olution authorizing the investiga- 
tion. This decision had the practical 
effect of limiting a general inquiry 
into the sources of financial support 
for the distribution of books of a 
controversial political nature. 

It thus seems clear that congres- 
sional investigating committees no 
longer enjoy immunity from judicial 
control. In itself, this is desirable. 
It would not be wise, however, to im- 
pose restrictions which would de- 
stroy or severely limit the undoubted 
usefulness of investigations in so far 
as they constitute legitimate means 
of fact finding as a basis for intel- 
ligent legislation.?® 

The problem then becomes one of 
controlling abuses of the investiga- 


strained by tyranny or other means 
is to deny that very economic de- 
terminism on which Communists 
have in theory relied for the break- 
down of capitalist society. 

What the Communists seek to do 
by repression, we can better do by 
education and with growth of the 
spirit of freedom. There is every rea- 
son for optimism if we will but do 
our part. To cite a recent example, 
it was widely proclaimed that Soviet 
Russia would successfully employ 
the Austrian peace treaty to dissuade 
Western Germany from arming it- 
self as a member of the North At- 
lantic Treaty Organization. With 
the major opposition party, the So- 
cialists, advocating neutrality be- 
tween East and West and opposing 
rearmament, Chancellor 
and his Christian 


Adenauer 


Democrats met 
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tive power without eliminating the 
power itself. The answer may be 
self-restraint on the part of the com- 
mittees and the Congress. If the 
courts become convinced that the 
process is fair, they will not resort 
to technical expedients to defeat it. 
Among the means suggested to ac- 
complish this result, two seem to 
have considerable promise. One is 
the plan for legislative review sug- 
gested by Professor Horack.*® An- 
other is the adoption of what may 
be regarded as a legislative code of 
fair practice in investigations such 
as that already adopted in the State 
of New York.?! By the use of such 
devices many of the evils of legisla- 
tive investigations may be obviated. 





14. Quinn v. United States, 349 U.S. 155 
(1955); Emspack v. United States, 349 U.S 
190 (1955); Bart v. United States, 349 US 
219 (1955). 

15. Grossman v. United States, 229 F. 2d 
774 (C.A.D.C. 1956). 

16. 349 U.S. 190, 203 (1955). 

17. 350 U.S. 551, 76 S. Ct. 637 (1956). 

18. 345 U.S. 41 (1953). 

19. See Keele, Note on Congressional In- 
vestigations, 40 A.B.A.J. 154 (1954). 

20. Horack, Congressional Investigations: A 
Plan for Legislative Review, 40 A.B.A.J. 191 
(1954). 

21. McKinney's Session Laws of New York, 
1954, Chapters 414, 415, 416. 


them on these issues, stressing the 
concept of German equality and dig- 
nity against subservience to an all- 
powerful Communist Russia. The 
subsequent elections in the Rhine- 


land-Palatinate constituted a tri- 
umph for the Chancellor, the spirit 
of freedom, and the concept of the 
importance of an informed elector- 
ate. Subsequent events, absence of 
principle and the spirit of material- 
ism may alter the picture. (At the 
time of this writing, Adenauer’s post- 
Geneva trip to Moscow is still in the 
future.) 

It is past the time for us to awaken 
to what we are doing and saying. 
Armed with realization and under- 
standing of the right, we can look 
forward to decent activity at home 
and abroad, in economic, military, 
political and all other fields. 
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BAR ACTIVITIES 


Charles Ralph Johnston.+ Editor-in-Charge 











® This issue inaugurates as a new feature of this department a series of brief ac- 
counts concerning the headquarters of bar associations, It is our purpose, insofar 
as space limitations will permit, to publish as many of these accounts as possible. 





#There was no burning of the mort- 
gage when the State Bar of Texas 
dedicated its impressive new head- 
quarters building in Austin on Jan- 


uary 22, 1954. 


It was not necessary, for there was 
no mortgage. The building, its site, 


furnishings and equipment were all 
paid for. Texas lawyers donated the 
funds for the $250,000 building, in 
gifts ranging from $1 to $50,000. 

No part of the building came out 
of bar association dues; the entire 
amount came from gifts. Many law- 
yers gave $5, $10, $25. Others gave 
$100, $1,000, $5,000. Some gave 
more. When all the donations were 
in, they made a quarter of a million 
dollars—enough to pay for a hand- 
some building. 

A unique system was devised to 
encourage lawyers to donate to the 
building fund. J. Glenn Turner, Dal- 
las, later elected president of the 
State Bar of Texas, was named chair- 
man of the building finance com- 
mittee. His first act was to secure 
an official ruling from the United 
States Treasury Department that all 
the State Bar of 
Texas building fund would be de- 


contributions to 


ductible from income taxes. 

His next act to organize 
building finance committees in each 
of the twenty-one congressional dis- 
tricts of Texas. 


was 


Then he inaugurated a memorial 
plan for deceased lawyers and a plan 
for donations in the names of living 
lawyers for contributions of $1,000 
or more. 

And finally he devised a plan for 
persons making a gift of $5,000 or 
more whereby contributors of the 
larger amounts could name confer- 


ence rooms in the building in the 
memory of deceased 
judges. 

On March 10, 


butions 


lawyers oO 


1953, with contri- 
$180,000 mark, 
ground was broken to begin con- 
struction of the building; by Dec- 
ember 31, $230,892 had been col- 
lected. When the completed build- 
ing was dedicated on January 22, 
1954, it was entirely debt free. 

A building that provides utility, 
durability and simple beauty with- 


past the 


out ostentation, it is located near 
the heart of Austin, only two blocks 
from the state capitol and only one 
block from the soon-to-be-erected 
Texas Supreme Court Building. 
The State Bar building is a digni- 
fied structure with outside walls of 
Cordova cream limestone with a 
Texas pink granite base. The first 
floor area contains 7,200 square feet, 
and the basement 3,000 square feet. 
The foundation was built to support 
a second story when the need arises. 
Dominating the foyer of the build- 
ing is the handsome memorial panel 
of walnut with a cast bronze medal- 
lion of the State Bar of Texas seal 
and plates containing the memorial 


inscription and individual names. 

A beautiful lounge leads into the 
magnificent Stewart Room, the 28 
by 48 foot directors’ room, furnished 
in green and gold. Two walls are 
covered with raised walnut panel- 
work, and two with emerald green 
damask, on which gold designs in- 
dicate the seal of the State Bar of 
Texas, a Roman emblem of law and 
Texas’ five-pointed star. The over- 
sized walnut directors’ table is de- 
signed in a “T” arrangement with 
black and gold supporting legs. The 
fifty walnut Bank of England type 
chairs around the table are covered 
with highly polished green leather. 
The floor is covered with emerald 
green carpeting of a large Greek 
key pattern designed to fit the pro- 
portions of the room. 

Also in the building are four 
smaller conference rooms and a li- 
brary, in addition to offices for the 
headquarters staff and a large mail 
room. 

A wainscot of natural walnut with 
matching trim was used in the con- 
ference rooms. Shelving and wood- 
work in the library is mahogany. In 
most of the offices the walls are full 
plastered with chair rail, base, doors 
and trim in birch. Accoustical ceil- 
ings, composition and Vinyl tile 
floors and air conditioning were 
used throughout the building. 

Within the building are pictures 
of the presidents of the State Bar of 
Texas since 1882, when the Texas 
Bar was first organized, and in the 
Presidents’ Room leather-faced ros- 





State Bar of Texas Headquarters 
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ters show all past presidents. 

Serving a dual purpose, the State 
Bar of Texas building not only pro- 
vides adequate working facilities for 
the staff, but it also stands as a mag- 
nificent memorial to the great legal 
figures of Texas. 

Texas has big plans for all in- 
cumbent presidents and executive 
secretaries of state and local bar as- 
sociations. They will be flown by 
special planes from Dallas to Austin 
on August 25 for the purpose of 
viewing the dignified and beautiful 
State Bar of Texas building and to 
participate in a special meeting de- 
voted to headquarters building fr 
nancing. 


Charles J. 
CLASBY 


* It is with real pleasure that we 
welcome the Alaska Bar Association 
to this department of the JouRNAL. 
Our northernmost fellow lawyers 
held their first Annual Meeting at 
Ketchikan, Alaska, May 25 through 
30, 1956, with President M. E. 
Monagle, Juneau, presiding. 

The incoming officers are: Charles 
J. Clasby, president, Fairbanks; 
N. C. Banfield, first vice president, 
Juneau; Edward V. Davis, second 
vice president, Anchorage; John R. 
Connelly, secretary, Anchorage. The 
new Board of Governors includes 
the above-named officers and the 
following: M. E. Monagle, retiring 
president, Juneau; Wilfred C. 
Stump, Ketchikan; Wendell P. Kay, 
Anchorage; Julien A. Hurley, Fair- 
banks, and James A. von der Heydt, 
Nome. 

A highlight of the meeting was 
the address of Alfred J. Schweppe, 
past president of the Washington 
State Bar Association and of the 
Seattle Bar Association, on ‘The 
Goals of an Organized Bar”. Some 


excerpts from Mr. Schweppe’s ad- 
dress are: 


The great goal of the organized 
Bar is the maintenance and improve- 
ment of our “government of laws”. 

A “government of laws’ without 
lawyers is an impossibility. The al- 
ternative to a government of laws 
is men who are above the law and 
a law unto themselves—and after them 
the deluge. 

In any “government of laws” law- 
yers have an_ indispensable place. 
Whenever someone says that there are 
too many lawyers, I counter by saying 
that there are not enough; that a 
“government of laws” can only sur- 
vive if the affairs of the people and 
of the government are at all times 
conducted according to law under the 
guidance of lawyers either by way of 
advice or through adjudication by 
courts, Lawyers and courts manned 
by lawyers are necessary to preserve 
the rights and liberties of the people 
and to protect them against attempts 
by the government itself to exceed 
its statutory and constitutional limi- 
tations. 

* 7 . 

In the last analysis the torch of 
freedom and the torch of law and 
order have to be borne by lawyers 
and courts. May I quote you the 
opinion of a very outstanding scholar 
in constitutional government written 
in 1908: 

“So far as the individual is con 
cerned, a constitutional government 
is as good as its courts; no better, 
no worse. Its laws are only its pro- 
fessions. It keeps its promises, or 
does not keep them, in its courts. 
For the individual, therefore, who 
stands at the center of every def- 
inition of liberty, the struggle for 
constitutional government is a 
struggle for good laws, indeed, but 

also for intelligent, independent 


and impartial courts.” 

Those words were written by Wood 

row Wilson in 1908. 

The judges of the courts are drawn 
from the Bar, and the Bar is the pro- 
fession by which justice is forged in 
the courts. Only by lawyers and courts 
is our “government of laws” main- 
tained. 

+ . . 

This can only be done effectively 
by an organized Bar and not by law 
yers as individuals. 

With this great goal in mind, a bar 
association must continuously engage 
in those manifold and variegated ac- 
tivities which, in sum, make for the 
maintenance and improvement of our 
“government of laws”. 

Another very timely and well re- 
ceived address was that of Robert 
C. Finley, Judge of the Supreme 
Court of the State of Washington. 
Judge Finley gave a most illuminat- 
ing and interesting discourse on the 
“Public Relations of Our 
sion”. 


Profes- 


———_ ©——— 


® President Eugene P. Ledbetter, of 
the Oklahoma Bar Association, and 
Governor Raymond Gary jointly ex- 
tend a cordial invitation to all 
American Bar Association members 
who travel through that state on 
their way to the Annual Meeting in 
Dallas, to see many interesting places 
and events in Oklahoma. Visits to 
the ranch the Osage 
Hills, in North Central Oklahoma, 
and the ‘Hereford Heaven’ in 
South Central Oklahoma, top flight 
the 
Fair (last two weeks in August) and 


country in 


rodeos, world famous Indian 





In the Public Service 
® We ask every bar association which has published any public service pam- 
phiets or leaflets to make them available to any other association interested, at 
cost, with permission to adapt, reproduce and publicly distribute them. 

We shall be happy to serve as liason agent in this matter and we ask every bar 
association to inform us whether it will, or is unable to, participate in this under- 
taking. From the secretary of every participating association, we should ap- 
preciate receiving a letter giving the requested permission and enclosing three 
copies of each such pamphlet or leaflet; we then shall publish under the above 
caption the title, cost and a brief resume of the contents of the pamphlet or 
leaflet, the name of the association which published it, by what section or com- 
mittee thereof prepared and to whom and where to address requests for copies. 
Please be sure to give us all of this information. 

We believe that those who participate in this undertaking will make a sub- 
stantial contribution to improved public relations of the Bar while rendering a 


public service of the highest order. 
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the Indian City at Anadarko (open 
the year around), the Gilcrease Art 
\fuseum in Tulsa, the Will Rogers 
\fuseum, the world’s largest collec- 
tion of firearms at Claremore and 
many others are worth while. 

Many modern air conditioned cab- 
ins and lodges where one may rest, 
fish or swim are available. 

The Oklahoma Bar Association 

has appointed a special En Route 
handle reservations 
entertainment. The 
members of this committee are 
Walter D. Hanson, of Oklahoma 
City, Ellis Gable, of ‘Tulsa, 
Hicks Epton, of Wewoka. 


Committee to 
and suggest 


and 


You may write or wire your re- 
quirements to the Oklahoma Bar As- 
sociation, 827 American National 
Building, Oklahoma City, Okla- 
homa, telephone FOrest 5-0966. 
lhis committee gladly will help you. 


ones gaidace 


® The State Bar of Arizona held its 
23rd Annual Meeting in Flagstaff on 
May 22-26. President James B. Rolle, 
Jr., of Yuma, presided over a most 
interesting and eventful gathering. 
The Arizona 
held 
neously with that of the State Bar. 


Judges Association 


its annual meeting simulta- 
Che judges elected Robert S. Tullar, 
Nicholas 


Udall, Phoenix, vice president. Hen 


Tucson, president, and 
ry S. Stevens, Phoenix, was re-elected 
secretary-treasurer. A resolution was 
passed that the Association request 
the Supreme Court of Arizona to re- 
view Canon 35 of the American Bar 
\ssociation Canons of Judicial 
Ethics relating to courtroom photo- 
graphy, and while awaiting such re- 
view to abide strictly by the canon. 

The Arizona lawyers named Keith 
. Quail, Prescott, as their new presi- 
lent. Other newly elected officers are 
James M. Murphy, Tucson, first 
vice president; C. A. Carson III, 


Phoenix, second vice president, and 


Devens Gust, Phoenix, treasurer. 
Donald E. Phillips, of Phoenix, was 
re-elected executive secretary. 


The 
elected 


Junior Bar Conference 
Earl H. 
chairman; James F. McNulty, Bis- 
bee, vice chairman; Robert W. Pick- 


Carroll, Phoenix, 


rell, Phoenix, secretary, and Jo Ann 
D. Diamos, Tucson, treasurer. The 
Junior Bar executive council for the 
year will be W. E. Kimble, Bisbee; 
George M. Ireland, Prescott; James 
D. Hathaway, John H. 
Westover, Robert H. 


Nogales; 
Yuma, and 
Allen, Phoenix. 

A most interesting and unusual 
action of the meeting was the adop- 
tion of formal rules of order to gov- 
ern future meetings. These rules of 
order will become effective with the 
1957 annual meeting. This depart 
ment would appreciate hearing 
from every other association which 
has adopted similar rules of ordet 
to cover its meetings. May we? 

In a thoughtful and inspiring ad 
dress, John D. Randall, of Cedar 
Rapids, Iowa, Chairman of the 
American Bar Association’s House of 
Delegates, said that the organized 
Bar will grow in numbers and in- 
fluence in direct proportion to the 
extent that it is able to inculcate 
in each lawyer a desire to meet the 
highest demands of professional re- 
sponsibility. 

Judge Harold R. Medina of the 
United States Court of Appeals, 
New York, spoke on the unbeliev- 
able, and unsuccessful, tactics used 
both by the defendants and their 
counsel to thwart any final verdict in 
the famed Communist trial of 1949, 
over which he presided. 

An important —bread-and-butter 
feature of the meeting was the pre 
Charles C. 


Kansas City, lecturer of the Kansas 


sentation by Scott, of 
City School of Law, of a “how-to-do 
it’ demonstration of the use of 
photographic evidence in lawsuits. 
® The American Bar Association Co- 
ordination Service has received new 
impetus with the recent acquisition 


Bar Activities 


of a full time Director, ]. 
Heim, 


Sanford 
who has our good wishes. 
The purpose of the Service is to 
keep fully informed of the plans 
1500 


state and local bar associations and 


and activities of the nation’s 


to aid them in planning and carry- 
ing out various programs. We sug- 
gest that any association executive 
interested with the 
Director. New activities to assist bar 


communicate 


associations now are under consider- 
ation by the Service which is located 
1155 


East 60th Street, Chicago 37, Illinois. 


in the American Bar Center, 


a ven 


attendance 
marked the 80th Annual Meeting of 
State Bar 
held in Springfield, in the 


® Record breaking 
Association 
Land of 
Lineoln”, May 2-5. The new officers 
are: James G. Thomas, Champaign, 


the Illinois 


president; Barnabas F. Sears, Chica- 
go, first vice president; Timothy W. 
Swain, Peoria, second vice presi- 
dent; David J. A. Hayes, Chicago, 
third Edward B. 
Love, Monmouth, secretary; C. Ter- 


vice president; 


ry Lindner, Springfield, treasurer. 
Daniel M. Schuyler, Chicago, and 
Gerald C. Snyder, Waukegan, were 
elected to the Board of Governors. 

Retiring President Thomas S. Ed- 
monds, of Chicago, presided over 
four crewded days in which business 
sessions were held to a minimum 
and emphasis was placed on a wide 
semi- 
nars. Beginning with the opening 


variety of bread-and-butter 


day “Get Acquainted” party spon- 


sored by the Sangamon County Bar 
Association, meeting hosts, staged in 
gay nineties fashion, there followed 
in rapid succession a very full sched- 
ule of seminars, panel discussions 
and social events. Some of the high- 
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lights of the program were: a panel 
discussion on “Four Months Under 
the Revised Civil Practice Act and 
Supreme Court Rules’; a debate by 
teams of educators and practicing 
lawyers on the question of whether 
law school graduates should be re- 
quired to serve a one-year appren- 
ticeship in a law office before admis- 
sion to the Bar, which was ruled a 
tie; the Annual Dinner, during 
which brief ceremonies honored for- 
ty members by awarding them fifty- 
year Senior Counsellor certificates, 
and which featured an excellent 
menu and no speaker; a local bar 
officers conference and workshop, 
whose large attendance included 
members of more than fifty local bar 
associations, was devoted to the pro- 
fessional and public relations of the 
Bar, at which Ben C. Boer, Cleve- 
land, Ohio, past president of the 
Ohio State Bar Association, spoke 
on “Professional Conduct—Whose 
Responsibility?”’; and a joint pro- 
gram on workmen’s compensation 
by Sangamon County Medical Soci- 
ety and Association members, the 
speakers including Dr. Oscar P. 
Hampton, Jr., St. Louis, Missouri, 
and W. C. Ropiequet, of Collinsville, 
Illinois, chairman of the Section on 
Workmen's Compensation. 

Concluding sessions were devoted 
to a debate on the proposed revised 
revenue article of the Illinois Con- 
stitution to be submitted to the 
voters in November, and to the 
meeting of the newly formed Illi- 
nois Public Defenders Association, 
whose president is Lachlan Crissey, 
of Lewistown. 


ee 


Robert S. 
SNEVILY 


Westfield Studios 
"The 58th Annual Meeting of the 
New Jersey State Bar Association 
was held in Atlantic City on May 


10-12. Although he had been in ill 
health for several months, President 
Lionel P. Kristeller presided. We 
deeply regret that since that time he 
has passed away. 

The new officers are: Robert S. 
Snevily, Westfield, president; Milton 
T. Lasher, Hackensack, president- 
elect; Marshall H. Diverty, Camden, 
first vice president; John R. Kelly, 
Jersey City, second vice president; 
Edward G. Weiss, Paterson, treas- 
urer and Dr. Emma E. Dillon, Tren- 
ton, re-elected secretary. 

The meeting had a distinct panel 
and workshop flavor. The Commit- 
tee on Divorce and Custody, of 
which Morris N. Hartman is Chair- 
man, held a panel discussion on 
Marriage Counseling and Concilia- 
tion Service in which the following 
participated: Judges William R. J. 
Burton and Walter L. Hetfield III; 
Dr. Ralph T. Bridgman, Chief Mar- 
riage Counselor of the Toledo Fam- 
ily Court Center, and David Tan- 
nenbaum, Executive Director of the 
Jewish Family Service in Trenton. 

Another panel on the place of the 
doctor in criminal trials and related 
procedures was initiated by a dis- 
cussion between two former judges, 
French B. Loveland, of Ocean City, 
and John O. Bigelow. These panel- 
ists included Dr. Ralph Brancale, 
Director of the New Jersey State 
Hospital at Menlo Park; Judge Leon 
Leonard, of Atlantic County Court; 
Joseph P. Murphy, Chief Probation 
Officer of Essex County, and Eric K. 
Sullivan, Probation Officer of the 
United States District Court at Cam- 
den. This panel was very interesting, 
particularly to lawyers who represent 
accused persons, prosecutors, and the 
judges who are charged with sen- 
tencing convicted persons. 

Walter Leichter, Chairman of the 
Section on Real Property, Probate 
and Trust Law, presided and Vin- 
cent S$. Haneman, Judge of the Su- 
perior Court, acted as moderator of 
a panel on these subjects. These six 
members served as panelists: Robert 
K. Bell, W. Louis Bossle, William 
H. Donnelly, Howard G. Kulp, Jr., 
Maurice A. Silver and Saul Tisch- 
ler. 
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Chairman Henry M. Grosman, of 
Newark, presided over the meeting 


of the Committee on Workmen's 


Compensation. An enlightening ad 
dress on “Recent Judicial Treat 
ment of the Workmen's Compensa 
tion Act” was given by Judge John 
J. Francis of the Superior Court, Ap 


pellate Division. 
Because of the unfortunate illness 
of Halsy W. Stickel, Newark, Chair 
man of the Committee on American 
ization, Samuel Spingarn, of Union 
City, presided at the annual lunch 
eon of the Association. 
Smith, 
from 


H. Alexander United 
States New Jersey, 
former chairman and present rank- 
ing member of the Committee on 


Senator 


Foreign Relations, presented a very 
scholarly address before the annual 
dinner on “United States Foreign 
Relations with Particular Reference 
to Problems of the Far East”. 


R. R. 
BATESON 


® The annual meeting of the lowa 
State Bar Association was held in 
Des Moines on May 23, 24 and 25. 

The new officers who will serve 
until the annual meeting in 1957 
are: R. R. Bateson, president, of 
Eldora; Shirley A. Webster, vice 
president, of Winterset, and Edward 
H. Jones, secretary, of Des Moines. 
The retiring president is Henry J. 
Te Paske, of Orange City. 

Among the highlights of this busy 
meeting were the address of E. 
Smythe Gambrell, President of the 
American Bar Association, given be 
fore the Conference of Bar Associa 
tion Presidents’ luncheon on May 
24; and an Agricultural Law Work 
shop, with Marshall Harris, United 
States Department of Agriculture, 
lowa City, serving as moderator, and 
in which the participants included 
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David L. Sayre, Cherokee; Howard 
Remley, Anamosa; Professor I. W. 
Arthur, Ames; Professor John C. 
O'Byrne, Iowa City, both as partic- 
ipant and moderator; W. J. Shoe- 
maker, Denver, Colorado; Professor 
john F. Timmons, Ames; Professor 
\llan D. Vestal, City, and 
Douglas F. Graves, Chicago, Illinois. 


Iowa 


The Agricultural Law Workshop 
dealt with the Farm Partnership; 


the Family Farm Incorporated; 
Farm Estate Planning—the Typical 
Farm Facts: An Anal- 


Present 


lowa Farm; 
and Potential 
Need of the Typical Iowa Farmer 
for Legal Drafting Life 
Estates and Powers, and the Farm in 
Trust. 


ysis of the 


Advice; 


The address of Irving Goldstein, 
of Chicago, on ““The Know How’ 
of Qualifying Expert Medical Wit- 
nesses and of Using Hypothetical 
Questions in Personal Injury Suits” 
was “down-to-earth” and excellent. 


® The 86th Annual Meeting of the 
nation’s oldest bar association, The 
Association of the Bar of the City 
of New York, was held on May 8. 

The new president of the associa- 
tion is Louis M. Loeb, and the re- 
tiring president is Allen T. Klots, 
who served two terms. 

The following were elected vice 
presidents: Norris Darrell, John Mc- 
Kim Minton, George A. Spiegelberg, 
James Garrett Wallace and Paul W. 
Williams. Dean K. Worcester was 
elected treasurer, 
Mullally, Jr., was re-elected secre- 
tary. 

Elected 
Executive Committee were Samuel 
\. Berger, Orison S. Marden, John 


and Mandeville 


to fill vacancies on the 


V. Lindsay and Frederick A. O. 
Schwarz. 


J. Willard 
HAYES 


® An all-time high in membership 
marked the Annual Meeting of the 
Bar Association of the State of Kan- 
sas, held in Kansas City, Kansas, 
May 10-12, with President C. E. 
Chalfant, of Hutchinson, presiding. 
J. Willard Haynes, of Kansas City, 
president-elect, was elevated to the 
office of president and will serve un- 
til the adjournment of the 1957 an- 
nual meeting to be held in Wichita, 
April 25-27. O. B. Eidson, of To- 
peka, is the new president-elect; Jay 
W. Scovel, of Independence, was 
elected vice president, and George 
B. Powers, of Wichita, was re-elected 
secretary-treasurer. New members 
of the executive council are Clayton 
M. Davis, Topeka, and Joe F. Balch, 
Chanute. 

For the “50-Year 
Award” certificates were presented to 


second year, 
the Kansas lawyers who have be- 
gun their fiftieth year in the prac- 
tice of law, including George S. Al- 
len, John S. Dawson, John E. Du- 
Mars, George A. Kline, Thomas M. 
Lillard and Al F. Williams, of To- 
peka; George J. Benson, of Eldora- 
do; Jay T. Botts, of Coldwater; Dud- 
ley Doolittle, of Strong City; E. L. 
Fischer, James L. Hogin and A. J. 
Stanley, of Kansas City; Charles 
Hughes, of Manhattan; Walter F. 
Jones, of Hutchinson; John J. Mc- 
Curdy, of Lincoln; Malcolm Mc- 
Naughton, of Leavenworth; Edward 
R. Moses, Jr., of Great Bend; R. H. 
Thompson, of Gove; Henry H. Van 
Natta, of Belleville, and Oscar M. 
Yount, of Galena. 

Recipients of the local bar awards 
of merit, first presented this year by 
the Association, were the Wichita, 
the Cherokee County and the Bar- 


Bar Activities 


ber County bar associations. 

The Association approved the 
formation of a Kansas Bar Founda- 
tion, and a life insurance plan for 
Association members. 

The Kansas press gave a demon- 
stration of new photographic tech- 
niques but the Association took no 
action regarding Canon 35 which it 
previously had adopted. 

Over 650 Kansas lawyers registered 
at the meeting and an all-time high 
in Association membership of 1700 
was announced by John W. Shuart, 
executive secretary. Can any other 
state association equal this attend- 
ance percentage of better than one 
third? 

Highlights of the meeting were the 
annual banquet at which Joseph N. 
Welch, of Boston, spoke on the Bill 
of Rights, and the annual bar show, 
a gridiron type of production writ- 
ten, produced and staged by the 
lawyers of the Kansas City Bar As- 


sociation. 


Clarence L. 
YANCEY 


® The Louisiana State Bar Associa- 
tion held its 15th Annual Meeting 
in Biloxi, Mississippi, on April 29- 
May 2, simultaneously with the Lou- 
isiana State Law Institute 16th An- 
nual Meeting. 

President William Waller Young, 
of New Orleans, presided over the 
well attended and busy sessions of 
the association. 

The Louisiana State Law Insti- 
tute held its session on April 30 and 
its annual banquet that evening. 
George W. Hardy, Jr., of Shreveport, 
Judge of the Louisiana Court of Ap- 
peal, was the speaker of the evening. 

The new officers of the Louisiana 
State Bar Association are Clarence 
L. Yancey, of Shreveport, president; 
James J. Davidson, of Lafayette, 
vice president, and J. Barnwell 
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Phelps, of New Orleans, secretary- 
treasurer. 

New members of the Board of 
Governors are John M. Madison, of 
Shreveport; Paul M. Hebert, of 
Baton Rouge; John J. McAulay, 
Eugene A. Nabors and Benjamin 
Washastrom, all of New Orleans; 
Clifton B. Dolese, of Napoleonville; 
Thomas J. Magee, of Mansfield; 
Thomas M. Hayes, Jr., of Monroe, 
and T. Haller Jr., of 
Shreveport. 

George T. Madison, of Bastrop, 
and Ben R. Miller, of Baton Rouge, 
were elected delegates to represent 
the 


Jackson, 


House of 
Delegates of the American Bar Asso- 
ciation, for terms of two years, be- 
ginning at the adjournment of the 
1956 Annual Meeting of the Amer- 
ican Bar Association. 


Association in the 


E. Smythe Gambrell, President of 
the American Bar Association, spoke 
before a joint session of the Associa- 
tion and the Institute. His thought- 
ful and timely address, ‘““The Chal- 
lenge of Statesmanship”, was very 
well received. 

President Young gave a most in- 
teresting address on ‘States’ Rights”’. 

Each of the Association's ten sec- 
tions conducted a well prepared and 
effective program designed either to 
enable the Louisiana lawyer to bet 


ter serve his clients or as a public 


service feature. In addition to the 


able member participants 
many equally able and _ interesting 
out-of-state guest speakers. Colonel 
Carlton Schenken, Staff Judge Advo- 
cate, Headquarters, Fourth Army, 


Fort Sam Houston, Texas, spoke be- 


were 


fore the International Comparative 
Military Law Section on “Military 
Law as It Applies to Claim Proce- 
dures”. Harris, Executive 
Secretary of the Oklahoma Bar As- 
sociation, gave an interesting talk be 
fore Bar Or 
ganizations on “How the Oklahoma 


Kenneth 


the Section of Local 
Bar Association Functions under the 
Guidance and Control of Its House 
of Delegates”. Carl R. Schedler, 
Fulsa, Oklahoma, Arbitrator of La- 
bor Disputes, spoke on the “Role of 
the Attorney in Arbitration Cases” 


before the Section of Labor Rela- 


tions. William W. Musser, Jr., of the 
Enid, Oklahoma, Bar addressed the 
Committee on Public Relations on 
“Public Relations for Local and 
State Bars—with or without a Budg- 
et”. 

William I. Potter, of the Kansas 
City, Missouri, Bar, addressed the 
meeting on “A Constitutional Cri- 
sis’. Mr. Potter’s address was timely, 
interesting and well received. 


a oe Sa 


Nelson 
WOODSON 


® The 58th Annual Meeting of the 
North Carolina Bar Association was 
held at Myrtle Beach, South Caro- 
lina, June 14-16, with President 
Albert W. Kennon, Durham, pre- 
siding. Newly elected officers are: 
Nelson Woodson, president, Salis- 
bury; W. W. Taylor, Jr., president- 
elect, Warrenton; Wallace Win- 
borne, Raleigh, Kester Walton, 
Asheville, and George M. 
tain, Tarboro, vice presidents; 
James K. Dorsett, Jr., Raleigh, Wil- 
liam A. Dees, Jr., Goldsboro, James 
B. McMillan, Charlotte, Isaac T. 
Avery, Jr., Statesville, Horace Ha- 
worth, High Point, James W. Mason, 
Laurinburg, governors. William 
Storey, Raleigh, was re-elected ex- 
ecutive secretary. 

At this meeting, Governor Luther 
Hodges announced plans for an ex- 
tensive study to chart improvements 
in North Carolina’s court system, to 
be conducted by a committee of the 
association. Completion of the study 
is expected in time for action by the 
1959 session of the legislature. Funds 
for the study represent grants from 
the Richardson Foundation, of 
North Carolina and New York, the 
O. Max Gardner Foundation and 
the Martin Cannon Foundation, 
both of North Carolina. 

The Junior Bar Section named 
Ralph Strayhorn, Durham, 


Foun- 


chair- 
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man; William Poe, Charlotte, vice 
chairman; John Sanders, Raleigh 
secretary-treasurer, and the following 
to the council: Lindsay Warren, Jr., 
Goldsboro, Herbert Small, Elizabeth 
City; Ernest Parker, Southport; Law- 
rence Johnson, Aberdeen; Hubert 
Humphrey, Walte: 
Brinkley, Lexington; Hoyle Adams, 
Hendersonville, and Max Q. Child 


Greensboro; 


ers, Mount Holly. 

The section also changed its name 
to the Young Lawyers Section of the 
North Carolina Bar Association. 


David W. 
ROBINSON 


Toal’s Studio 


® The South Carolina Bar Asso- 
ciation held its annual meeting in 
Spartanburg on April 7. David W. 
Robinson, of Columbia, was elected 
president; J. Davis Kerr, of Spar- 
tanburg, was elected first vice- 
president, and William F. Prioleu, 
Jr., of Columbia, secretary-treasurer. 
Named to the Executive Committee 
were Thomas H. Pope, chairman, 
of Newberry; S. Augustus Black, 
of Columbia, Calhoun A. Mays, of 
Greenwood; Samuel L. Prince, 
of Columbia, and John M. Scott, of 
Florence. The retiring president is 
Calhoun A. Mays. 

The annual banquet of the As- 
honored the new Chief 
Justice of South Carolina, Taylor H. 
Stukes, and two new associate jus- 
tices, Joseph R. Moss and George T. 
Gregory. 

President E. Smythe Gambrell, 
of the American Bar Association, 
gave a stirring address, ““The Call to 
Professional Statesmanship”. The 
day was a most happy one for him, 
because South Carolina is his native 
state, and he greeted hundreds of 
old friends who did much to make 
the occasion unforgettable. 

President Gambrell said in part 

Theodore Roosevelt 


sociation 


said 
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“Every man owes some of his time to 
the upbuilding of his profession.” 
Lord Bacon in similar vein had ob- 
served: “I hold every man a debtor 
to his profession: to the extent it has 
honored him, he should be prepared 
to give to it something of himself.” 
* > * 

In a democracy lawyers are more 
than craftsmen in the service of their 
clients—they are the natural leaders 
from whom and whose conduct the 
attitude of the community toward the 
law ought largely to be derived. The 
prestige and authority of law as a 
social force at any time is very much 
what the lawyers make it. They should 
be stirred by an enlightened self 
interest, for the people will neither 
patronize nor endure a_ system of 
justice that is tardy, inefficient or in- 
sincere. 


> > . 

The growth of law and legal ser- 
vice must be as unceasing as life itself. 
Law depends upon social progress, 
and social progress, in a very real 
sense, depends upon the correct crea- 
tion, interpretation, and administra 
tion of law. The role of the legal 
profession will determine in large 
measure the shape of things to come 
and the survival of the institutions 
and traditions of liberty which our 
forefathers introduced and bequeathed 
to mankind. We take pride in the 
principle that we are governed by the 
rule of law and not by men. 

Human freedom transcends all 
else in importance. The deepest issue 
of our time is whether civilized peo- 
ples can and will maintain a free 
society. 

In a strife-ridden world, America 
stands as a beacon for freedom-loving 
peoples everywhere. For some, the 
lamps of freedom have never been 
lighted. For others, for whom the lamp 
once burned, the light is out. We 
are the stewards of this freedom. To 
guard it calls for constant vigil. We 
must maintain in this country the ex- 
ample of a _ successful democracy, 
where people can live out their lives 
in freedom of expression and of re- 
ligion and of opportunity. If we 
should fail, we could carry down with 
us the hopes and yearnings of all 
mankind. 


* President Fred A. Smith, of To- 
‘edo, presided over the 76th Annual 
Meeting of the Ohio State Bar As- 
sociation held in Toledo on May 17- 
19. This was the second largest an- 
nual meeting in the Association’s 
history, with an attendance in ex- 
cess of 850. The members of the To- 


ledo Bar Association were thought- 


ful and hospitable hosts. 


Earl F. 
MORRIS 


The newly elected officers are: 
Earl F. Morris, of Columbus, presi 
dent; Aronhold C. Schapiro, of 
Portsmouth, vice president, and Jo- 
seph B. Miller, Columbus, secretary- 
treasurer. 

President Smith in his annual ad- 
dress stressed the dire need for new 
and larger headquarters for the as- 
sociation, a need which is common 
to the Supreme Court of Ohio and 
virtually every executive office of the 
state quartered in the capitol in 
Columbus. We shall be interested in 
hearing more of the plans for a 
suitable headquarters for the Ohio 
State Bar Association. 

Mr. Smith mentioned the very in- 
teresting fact that the local bar as- 
sociations of Ohio have received 
more awards for outstanding pro- 
grams from the American Bar As- 
sociation than those of any other 
state. He also said that the Ohie 
State Bar Association is the largest 
voluntary state association, and larg- 
er than most of the integrated state 
bars. He added “It is obvious that 
the local, state and American bar 
associations complement and 
strengthen one another”. 

Judge Joseph M. Harter of the 
Court of Common Pleas of Franklin 
County, gave a most interesting and 
well received talk on the “Responsi- 
bilities of the Organized Bar to the 
Judiciary” at the local bar aetivities 
dinner. 

Congressman Brooks Hays, of Ar- 
kansas, was a most witty and enter- 
taining speaker at the annual ban- 
quet. 

Chief Justice Carl V. 
of the 


Weygandt 
Ohio 
presented the following journalism 


Supreme Court of 


Bar Activities 


awards: to Charles W. Gilmore, of 
the Toledo Times, for his series en- 
titled “So, You’ve Been Arrested”—in 
this series, Mr. Gilmore pointed out, 
with clarity and understanding, the 
important aspects of the legal rights 
of the citizen who encounters the 
police; to James H. Speckman, of 
the Ohio State Journal, Columbus, 
for his series entitled “Justice Is Big 
Business” based on the history of 
the Columbus Municipal Court, its 
operation and procedures, and the 
steps taken to meet problems posed 
by expanding its jurisdiction county- 
wide; and to Ted Princiotto, of the 
Cleveland Plain Dealer, for his out- 
standing coverage of the trial of the 
Smith Act defendants in Cleveland. 
Day after day his stories presented to 
the public a clear picture of the law- 
yers, the court and American justice 
at work. 

George A. Benson, editor of the 
Toledo Times, accepted the jour- 
nalism award plaque on behalf of 
his newspaper for its editorial sup- 
port of the series written by Mr. 
Gilmore. 

President Smith presented awards 
of merit, established by the local 
bar activities committee to the fol- 
lowing: Akron, Champaign Coun- 
ty, Cincinnati, Cleveland, Portage 
County, Stark County, Toledo and 
Trumbull County bar associations. 

Certificates were 
members 


presented to 
of the association 
who have concluded their 50th year 
in the profession and who were pres- 
ent at the meeting, including: AI- 
len G. Aigler, Bellevue; Marion W. 
Bacome, Toledo; Guy E. Hammond, 


those 


Akron; Edward J. Myers, Bucyrus; 
Loren E. James 
Garfield Cincinnati, 
Francis M. Thompson, Columbus. 


Souers, Canton; 


Stewart. and 

The meeting concluded with the 
general luncheon. The guest speak- 
er was Dr. Nicholas Nyaradi, form- 
er Minister of Finance of Hungary, 
who received an enthusiastic res- 
ponse to his address on the value 
of American liberties and freedom 
and the very real dangers through- 
out the world from the forces seek- 
ing to destroy them. 
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® The 18th Annual Meeting of the 
Virginia State Bar was held in Rich- 
mond on May 4 and 5. 

President Aubrey R. Bowles, Jr., 
of Richmond, presided over a meet- 
ing culminating a year of remark- 
able association activities. 

For the first time, the Virginia 
State Bar is organized in sections, 
each of which had developed its 
work to the point that it success- 
fully participated in a most inter- 
esting and enthusiastically received 
annual meeting program. Sections al- 
ready organized and functioning are: 
Estates and Property, Business Law, 
Taxation, and Litigation. 

President Bowles reported upon 
the functioning and accomplish- 
ments of the Virginia Conference of 
Bar Presidents, also newly organized 


# That man does not live by bread 
alone is a principle exemplified by 
the daily lives of our members in 
their service to this Association and 
to the public. We trust that in this 
materialistic era, when so many are 
belligerently demanding as a_pre- 
sumed right that their government 
(meaning their betters) should aid 
or support them in their daily lives, 
this principle, which has done so 
much to nurture the growth of hu- 
man dignity and integrity, will not 
be forgotten. We also understand the 
necessity for our making a living. 
Therefore it is our purpose to no- 
tice in this section of this depart- 
ment bread-and-butter articles and 
other (found in 
association publications) which are 
of especial merit and are so general 
in their nature as to be helpful to 


materials bar 


this year. 

The new officers are E. Ralph 
James, of Hampton, president, and 
Robert E. Taylor, of Charlottesville, 
vice president. Russell E. Booker, of 
Richmond, was re-elected secretary- 
treasurer. 

Several noteworthy addresses were 
given before the meeting. State Sen- 
ator Albertis S. Harrison, Jr., made 
an interesting and helpful talk con- 
cerning “Virginia Legislation in 
1956”; Sir Percy Claude Spender, 
K.B.E., Q.C., Australian Ambassador 
to the United States, addressed the 
meeting on a most timely subject, 
“A Look at Asia and Some of Its 
Problems”, and Colgate W. Darden, 
President of the University of Vir- 
ginia, spoke on the always inter- 
esting and worthwhile topic, “Wood- 
row Wilson and World Peace”. 
®The 25th Annual Meeting of the 
Utah State Bar was held in Salt Lake 
City, May 24-25, with President Ray 
S. McCarty, Salt Lake City, presid- 
ing. 

New officers are: A. H. Nebeker, 
Salt Lake City, president; James P. 


Bread-and-Butter Materials 


our members everywhere in their 
daily work. To this end, we shall 
endeavor to examine as many of the 
bar association publications as pos- 
sible; shall welcome 
having our attention directed to any 
materials meet such 
ards. 

Law Office Management, by Phil- 
ip S. Habermann, of Madison, Wis- 
consin. 29 The Wisconsin Bar Bul- 
letin 31; June, 1956 (13 pages). 
Single copy: 75 cents. Order from: 
The Wisconsin Bar Bulletin, 122 
West Washington Avenue, Madison 
3, Wisconsin. 


and also we 


which stand- 


In thirty years of active practice 


this most valuable and helpful ar- 
ticle on law office management is 


the best short treatise on the sub- 
ject that your editor ever has seen. 
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A. H. 
NEBEKER 


McCune, Nephi, vice president, and 
L. M. Cummings, Salt Lake City, 
re-elected secretary. 

Well attended addresses were giv 
en by Whitney Campbell, of Chi 
cago, on “The Proposed Model Cor 
poration Act”; by Professor Sterling 
McMurrin, of the University of 
Utah; by J. W. Ehrlich, of San 
Francisco, on his experiences in the 
practice of criminal law, and by Pro- 
fessor Fleming James, of Yale Uni- 
versity, on “The Problem of Com- 
parative Negligence”. Interesting 
panel discussions were held on the 
Utah Corporation Law and on the 
Model Code and Comparative Neg- 
ligence. 

The meeting closed with a dinnet 
dance at the Starlite Roof of the 
Hotel Utah. 


The six reference works cited make 
the article even more valuable. Mr. 
Habermann, the Executive Secre- 
tary of the Wisconsin Bar Associa- 
tion and Editor of its Bulletin, dem- 
onstrates convincingly why it is 
imperative that we lawyers have and 
follow a good office system, includ- 
ing adequate time and accounting 
records among other things, in or- 
der to be successful. In short, Mr. 
Habermann shows simply and clear 
ly how to obtain more clients by 
satisfying and giving those you 
have more efficient and better serv 
ice. 

Profit Sharing Plans for Small Cor- 
porations, by John A. Cardon, of 
Washington, D. C. XXIX The Ohio 
Bar 503; June 25, 1956 (10 pages) 
Single copy: 35 cents. Order from 
The Ohio Bar, State House Annex 
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Columbus 15, Ohio. 

This is an excellent, well written 

irticle treating of the tax and other 
idvantages and disadvantages to 
employer and employee of profit 
sharing plans qualifying under the 
new Internal Revenue Code of 
1954. Mr. Cardon mentions that 
many times adoption of such a plan 
has been followed by improved re- 
lations between management and la- 
bor, more efficiency, higher profits, 
and a greater pride in the business 
on the part of the employee. He 
ably discusses the conditions under 
which such plans may be estab- 
lished, the details of setting up such 
plans, and certain pitfalls and dan- 
gers to be avoided. He points out 
that the properly set up and quali- 
fied profit sharing plan has advan- 
tages to both the employer and the 
employee and concludes that a fea- 
sible and advantageous plan may be 
worked out in any case, including 
that of either the large or the small 
corporation. 
“The Court Instructs the Jury—”, 
by John C. McKenzie, of Chicago, 
Illinois. 44 Illinois Bar Journal 672; 
May, 1956 (8 pages). Single copy: 
$1.00. Order from: Illinois Bar 
Journal, 424 South Second Street, 
Springfield, Illinois. 

Our members outside of Illinois 
well may ask why your editor has 
noticed this article, which deals with 
Illinois law applicable to jury in- 
structions and contains some seven- 
ty-five Illinois citations. It is simply 
because after having served for 
seven years upon a Chicago Bar 


Association committee engaged in 
drafting Standardized Jury Instruc- 
tions, which met more than 300 
times, I realize that the fundamen- 
tal principles which determine the 
correctness of a jury instruction and 
the drafting thereof are virtually the 
same in all jurisdictions in the na- 
tion. 

There is no other single problem 
occurring during trial which is more 
difficult or which gives more trouble 
than the preparation of proper in- 
structions to the jury, much of 
which is due to the partisan advan- 
tage sought to be gained by each 
side in their wording. 


Mr. McKenzie fully recognizes the 
soundness of the principle that each 
party has the right to have the jury 
instructed as to his theory of the 
case and the propositions of law up- 


on which it is predicated. But he 
says that this principle logically ap- 
plies only to the conflicting theories 
involved in the individual case, and 
not to the general propositions 
which should govern the determina- 
tion of every case, which do not 


change. He points out literally doz- 


Bar Activities 


ens of instances where the neophyte 
or even the seasoned trial lawyer 
may commit reversible error in the 
preparation of instructions in negli- 
gence cases; then he gives a most 
skillfully and _ painstakingly _ pre- 
pared form of negligence instruc- 
tion in narrative form, abundant- 
ly supported by authorities cited, 
which readily can be adapted to any 
negligence and many other types of 
case. He says, citing a most recent 
decision, that experience with this 
form of instruction has indicated 
that it will reduce the number of 
additional instructions necessary to 
two or three for each side, and that 
the giving of this instruction will 
justify the court in refusing fifteen 
to twenty-five of the usually ten- 
dered partisan instructions. 

well docu- 
mented article and the fair and un- 
biased form of narrative instruction 
covering those general questions 
which arise in every jury case, to the 
consideration of any judge or lawyer 


We commend this 


who tries a law suit, anywhere. The 
time thus spent will be repaid many 
times over. 





Editor’s Note: Should any of you, our readers, desire a copy of any bread-and- 
butter article or other material mentioned in this section of this department, please 
send your order with your check for the stated single copy price directly to the pub- 
lication in which it appeared. Should that publication be unable to fill your order, 
if you will write to the Cromwell Library, American Bar Center, 1155 East 60th 
Street, Chicago 37, Illinois, and state that that publication is unable to supply a 
copy, enclosing your check for 25 cents per page (each listing shows the number of 
pages in the item) to cover costs of copying, handling and postage, the Crom- 
well Library will send you a reproduction of the item. 
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that will endure the tests of time 
and supply a guiding rule for a dif- 
ferent day and a different climate 
of opinion requires a quality of 
judgment near the limits of human 
capability. 

A third tenet of the faith that has 
given shape to American institu- 
tions of government is the belief 
that each man is better able to care 
for himself than to care for others. 
Pursuing this truth, we have sought 
to insure that matters which cannot 
be left to the decision of the individ- 
ual shall be removed no farther 
from his control than the nature of 
the subject matter demands. Where 
decisions must be made by the 
group, we have believed they should 
be made by the smallest group pos- 
sible, so that to the greatest extent 
permissible it will be himself that 
the individual governs. To give to 
each man the largest feasible share 
in making decisions that affect him, 
we adopted the federal form of gov- 
ernment, an innovation in the art 
of political organization. We dele- 
gated to the central government 
power over matters that required a 
national authority, and reserved to 
the states all matters susceptible of 
local control. Aware of the fact that 
power breeds power, we have once 
more cailed upon the judges to re- 
strain the growth and concentration 
of central power, to preserve the 
states against the gravitational forces 
of the federal government. At the 
same time, the judiciary is enjoined 
to guard the prerogatives of the na- 
tional government from encroach- 
ment by the states, and to inhibit 
their divisive and conflicting tend- 
encies. 

The challenge of serving as um- 
pire to the federal system calls forth 
all the powers of the intellect, of the 
understanding and of vision. It de- 
mands a sense of history and a dis- 
cerning recognition of the relative 
competencies and capacities of the 
two levels of government. The scope 
of the commerce power and its nega- 
tive implications for the states, the 
powers of taxation and of bounty, 
the war power and the regulation 


of a complex and interdependent 
economy, all these we have left to 
the courts to adjust and to allocate. 
But the task involves more than 
keeping the respective legislatures 
within their delegated confines. 
More difficult still, it requires that 
the courts themselves respect their 
proper bounds, both as to the juris- 
diction they assume and as to the 
laws they apply. The perplexities of 
the rule of Erie Railroad v. Tomp- 
kins, of the limits of federal jurisdic- 
tion and of the exclusion of state 
court jurisdiction are all diverse as- 
pects of the basic job of preserving 
the federal system and of keeping 
government as close as possible to 
those who are governed. 

A current example of the exact 
ing nature of this mission is sup 
plied by the general concern regard- 
ing the use of federal habeas corpus 
proceedings by prisoners held in the 
custody of the states. Under the pro- 
visions of the Constitution, the Fed- 
eral Government guarantees to the 
individual the rights of due process 
at the hands of the state, and it fol- 
lows that the federal courts must be 
the final arbiters of a claim that 
these rights have been denied. That 
function cannot be abdicated. But 
the state courts, too, are competent 
to consider these claims, and theit 
determinations are entitled to def- 
erence and respect. Recent years 
have seen an increasing sense of 
grievance among state court judges 
and prosecutors, and a growing ap- 
prehension that the judgments of 
the state courts of last resort are 
being reviewed, in effect, by lower 
federal courts. A special Committee 
of the judicial Conference of the 
United States, headed by Judge 
Parker, has prepared and submitted 
proposed legislation which should 
go far toward allaying these feelings 
and toward bringing order to this 
vital area of federal judicial activity. 


The Ultimate Power... 

The Power To Interpret 

The government we have created 
leaves the judiciary as the final re- 
pository of power. No temporal au- 
thority exists to review its judgments 
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or to stay its hand. The power ulti- 
mately to interpret and to apply the 
laws and the Constitution is in the 
final analysis the power to govern. 
While it restrains the other branches 
of the federal government and the 
governments of the states, the judi- 
cial power itself is limited only by 
the self-restraint of its judges. 

The sweep and extent of the powe1 
conferred upon the courts would 
make it a potent weapon in the 
arenas of contending political force, 
and it comes as no surprise that am 
bitious men have vied for its control. 
In the wrong hands, the judicial 
power would mount an unequalled 
force for evil, a mortal threat to hu 
man liberty. Because we are each of 
us dependent upon them, we have 
sought to assure that judges are de 
pendent upon no one. But absolutes 
are rare in the affairs of men. We 
have endeavored to make the judges 
as independent as the lot of human 
ity will admit, but we have found it 
impossible to immunize them com 
pletely from the pervasive force of 
partisan politics. The power of judi- 
cial appointment is shared by the 
political branches of government. It 
is difficult for a man of ordinary de- 
cency and social conscience to sup- 
press all feelings of gratitude and 
loyalty for the honors of judicial 
office, especially if he has actively 
sought them. And it is regrettable 
that an Executive Department of 
the National Government which has 
the leading role in the selection and 
promotion of federal judges should 
be counsel of record in more than 
one third of the cases filed in federal 
courts. Once the duties of the bench 
are assumed, political pressures are 
exerted in a different guise. The 
legislative branch holds control of 
the purse and dispenses the funds 
for physical facilities and support- 
ing personnel essential for the efh- 
cient working of the courts. Judicial 
salaries are declared irreducible, but 
in an era of continued inflation in- 
creases may be restricted or denied. 
The number of judges to be pro- 
vided for the court is a matter with- 
in the province of the legislature, 
which can add new members for po- 
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litical ends or deny needed assistance 

a penalty for independence. The 
jurisdiction of the courts, and the 
ope of their powers, are committed 

rgely to the discretion of the po 

ical branches. Still other chinks in 

e armor of independence have 

en revealed in the probings of 
time. 

\ccentuating the dangers result- 
ing from the scope of judicial powe1 
ind the pressures to which it is sub 
ject is the lack of fixed or settled 
guides to 


govern its application. 


rhe Constitution the judges are 
bound to interpret and enforce in 


some respects is novel, in philosophy 


and phrase, to the history of man’s 


striving to govern himself. Its fram 
ers wisely did not attempt to bound 
it by lines sharp and contemporary, 
but considered it a living and pro- 
The ringing 


process and 


phetic document. 

phrases of the due 
equal protection of the laws supply 
broad generalizations to set the 


tone and furnish no_ concrete 
guides for the decision ol particular 
cases. For many of the constitution- 
al provisions, the content of the 
clauses must be derived from with- 
out the instrument and not from 
within; meaning always cannot be 
taken out of the words but in 


some instances read 
into them. Again, to borrow the 
thought and the words of the late 
Justice Jackson, “Nothing has more 
perplexed generations of conscien- 
tious judges than the search in jurid- 
ical science, philosophy and practice 
for objective and impersonal crite- 
ria for the solution of politicolegal 
questions put to our courts. Few 
judges like to be accused of acting 
from merely personal predilections 
. . [but] unfortunately, the con- 
clusion of judges having the highest 
sense of professional responsibility 
is that the present state of our con- 
stitutional development provides no 
definitive principles of decision.” 
But it does not follow from the 
lack of explicit guides in the Con- 
stitution itself that the judge should 
seek his guidance in the political 
phere. In some systems of govern- 
nent, as in the U.S.S.R., the judge 


must be 
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is regarded as only another instru- 


ment of political power, charged 
with a duty to conform to the pre- 
vailing policies and to promote the 
current ideology. Such a conception 
of the judicial role is at war with 
the whole fabric of our principles of 
ordering society. For us, the judge 
cannot be, nor was he intended to 
be, a participant in the political 
processes of government, directly re 
sponsive to the will of the electorate. 


stake. We 


risked our sacred personal liberties 


Too much is at have 
and our institutions of free govern 
ment upon the independence of the 
judge. He can bear no duty to tend 
to the political fortunes of any party. 
His function is not to serve at the 
front line of governmental action, 
but to provide a detached and sober 
second thought, to prick the collec 
tive conscience of the nation. 
Jetween the other branches olf 
the federal government we expect, 
and the workings of government de 
mand, a degree of mutual co-opera 
tion. But the rule of law we pro 
claim dictates a separate place for 
the courts. Obedience to precedent 
and observance of the principles of 
stare decisis are compelled, lest the 
courts engage in the retroactive law- 
making they have prohibited to the 
other branches. The antithesis of a 
government of laws and not of men, 
and the essence of despotism, is a 
court enforcing not law but policy. 
The sometimes bitter criticism of 
administrative agencies and 
operation can be traced in large 
part to their failure to isolate the 
function of adjudication from the 
process of legislation. But whatever 
the place of the separation of pow- 
ers in administrative law, and re- 
gardless of the propriety of a change 
in agency policy with each change 
of administration, the adjudicatory 
activities of administrative bodies 
must not be permitted to compro- 
mise or to confound the position of 
the courts. No public policy, how- 
ever laudable, is worth the sacrifice 
of the disinterested judicial func- 
tion, for without it the whole struc- 
ture of American civilization would 


their 


be threatened. Even a taint of po- 


litical motivation may impair the 
usefulness of a judge and under- 
mine the public confidence essential 
to the rule of law. The fragile pres 
tige of the law attaches irrevocably 
to the holder of judicial office and 
accompanies him wherever he may 
go. On the bench or in chambers, in 
public life or private, he remains in 
the public eye a judge, the human 
embodiment of our common aspira- 
tion for liberty according to law. 
Before him, armed with right, one 
man is to prove stronger than a 
thousand. 

If the judge is not to follow the 
prevailing winds of politics, is he 
then to be left untrammeled, as 
some would have us believe, to de 
issues committed 


cide the great 


to him solely according to the 
dictates of his personal beliefs or of 
his subconscious compulsions? It 
seems to me that those who tell us 
that there are no standards beyond 
the whims and prejudices of the 
man, that judging must necessarily 
be a reflection of individual person- 
ality alone, and that psycho-analysis 
offers the only clue to judicial be- 
havior have ignored an obvious law 
of human nature. They mistake, it 
seems, the professional element in 
the work of the courts, and they 
have failed to take account of the 
power of honor to bind men’s lives. 
They could not explain why young 
men willingly die in battle, nor why 
old men build for a day they will 
never see. It is a vital force, beyond 
self and beyond the moment. To 
make the good life for generations 
yet unborn, to keep alive what our 
fathers handed down, and to pass 
on what we have learned in the 
short days of our  years—these 
drives bring all that is noble in the 
lives of men and all that lifts us 
above the level of the beast. The 
seat of judgment bids its occupant 
to put aside personal ambition and 
preference and to heed only the call 
of honorable fulfillment of the 
charge. It is this solemn undertaking 
and obligation that leads others to 
comply, and makes the judicial pow- 
er tolerable in a democracy. If the 
judge should fail to abide by the 
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disciplines he is sworn to observe 
and should give full play to his per- 
sonal predilections, the moral au- 
thority of his judgment will disap- 
pear, and the public will soon be 
driven to defiance. 

Judges are not expected to be in- 
tellectually neuter nor are they 
cloistered scholars aloof from the 
vicissitudes of living. The practical 
problems they must solve demand 
an awareness of the realities of life 
and firm conviction in a scale of en- 
during values. But neither are the 
judges free agents, licensed to roam 
at will, remaking the law in any 
image they may choose and jousting 
with every windmill they may en- 
counter. The most vicious detractor 
of the courts could do no more harm 
than a judge who, in violation of his 
sacred trust, misuses his powers as a 
means of establishing a legislative 
policy that the people, through 
their elected representatives, would 
not accept. It is not the function of 
the judiciary to lead public opinion, 
no matter how good and wise the 
aim. The role of the judge is not of 
the leader on horseback nor of the 
man on the soap-box. His obliga- 
tion, owed to his profession, his peo- 
ple and to posterity, is to keep the 
ebb and flow of change within the 
channels of constitutional govern- 
ment and the rule of law. 

Since the beginnings of our his- 
tory as a nation, well-meaning but 
often intemperate critics have up- 
braided the courts for misusing the 
judicial power in the service of po- 
litical ends or personal beliefs. At 
times the accusation has been of un- 
due sympathy for the interests of 
the business community and solici- 
tude for the rights of property; at 
others, it is claimed that the courts 
have shown subservience to organ- 
ized labor, or a deluded tolerance 
for radical and dangerous activities 
or political movements. Criticism 
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has ranged from an asserted disre- 
gard of states’ rights to unjustified 
limitations on federal power, and 
from complaints of judicial activism 
to concern over judicial abdication 
of their necessary duties. Much leg- 
islation has been proposed to curb 
the powers of the courts or to alter 
judicial trends. There is no way 
to eliminate judgment from the job 
of judging, and no law can be 
passed to make all judges wise and 
all decisions right. No substitute 
will be found for the honest, fearless 
judge, imbued with the spirit of the 
law and dedicated to his hallowed 
mission, blessed with a keen sense of 
his professional obligation and a 
pride in subordinating his feelings 
to the disciplines of the law. The 
broadly phrased guarantees of our 
freedom would be rendered futile 
if the judge were to remain silent in 
the absence of a clear direction in 
the words; the difficult questions, 
too, must be decided one way or the 
other if life is to go on. A timid 
judge, like a biased judge, is basical- 
ly a lawless judge. 

In these trying times, 
more than ever before, 


perhaps 
America 
needs the influence of a strong judi- 
ciary dedicated to the rule of law. 
Our people are assailed and threat- 
ened from within and without. The 
increasing complexity of life has 
created confusion and has left many 
with no sense of purpose. In a state 
unrest perplexity, 
some revolutions of our time have 


of world and 
been uprisings against freedom, to 
cast aside the burdens of free choice 
for the comforting certainty of the 
chain. People have sought the pro- 
tections of authoritarianism and se- 
curity from all risks, whether of the 
market or of the mind. The bitter 
lessons of history—that no paternal- 
ism can long remain benevolent— 
have been ignored. In a day of fear 


and confusion, of darkness and fog 
the need is for the steady, confiden: 
hand of justice, and the clear, reso 
nant voice of deliberate reason. 

The current retreat from freedom 
has brought with it a subtle shift in 
the conception of law and of its 
function. In the minds of many the 
high purpose of the law is no long- 
er thought to be the preservation 
of individual liberty and the God- 
given right of human _ integrity. 
Today, the philosophy of despair 
sees law only as a_ social in- 
strument for satisfying the wants 
and needs of every group in society. 
In this view of law, the function of 
the courts is to serve the social ends 
of the law and to become another 
agency of the welfare state. Any- 
thing that serves those ends is said 
to be law, and anything that does 
not is unlawful. In such subtle ways, 
policy has become confused with 
power and _ constitutionality. A 
prophecy carries its own force of 
self-fulfillment, and what the courts 
are said to be is what they will tend 
to become. 

The trend toward a political con- 
ception of the judicial power can 
and must be resisted first of all in 
the courts themselves, by judges who 
will remain fearlessly independent 
in the protection of the freedoms 
that have made us strong. Alone, 
they cannot forever stem the tide. 
But as the voice of our principles 
and as the conscience of our ancient 
pledge, they can point the way for 
men of good will to follow, and 
make plain what the costs of en- 
croachments on the Constitution 
ultimately will be. Without an ani- 
mating and vital spirit of freedom 
in the hearts of men, there can be 
no courts worthy of the name. To 
preserve the spark of that spirit and 
to keep it burning is still the high 
challenge and the proud calling of 
the American judiciary. 
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Continued from page 726) 
of the Federal Corrupt Practices 
\ct of 1925, as amended by §304 
of the Labor Management Rela- 
tions Act of 1947, so as not to apply 
to use of union funds in publication 
of a weekly periodical urging read- 
ers to vote for a particular candidate 
in a forthcoming congressional elec- 
tion, observing that in the event of 
a contrary construction, “The grav- 
est doubt would arise in our minds 
as to [the] constitutionality 
fof the statute].”4° In another 
case, the Court held unconstitution- 
al a requirement of Texas law that 
labor organizers register and pro- 
cure an “organizer’s card”.*! In the 
famous Segregation cases*? the 
Court protected the right of Negroes 
against discrimination in the face of 
arguments that segregation statutes 
were enacted to promote the public 
welfare because they represented 
the legislative judgment that such 
regulation was the best means of 
preserving racial peace. And in cases 
already cited herein, the Court 
struck down the loyalty oaths re- 
quired of employees of the State of 
Oklahoma,** and also held that the 
City of New York could not dis- 
charge a professor in its university 
on account of his refusal to testify 
before a congressional committee re- 
garding his alleged Communist afhil- 
iations.*4 

With respect to the freedom of as- 
sociation First 
Amendment, the Court held that on 


protected by the 


the record presented to it there was 
“no more an infringement or impair- 
ment of First 
than there would be in the case of 


Amendment rights 
a lawyer who by state law is re- 
quired to be a member of an inte- 
grated bar’, and then proceeded to 
rule that arguments relating to [ree- 
dom of expression and cognate 
First Amendment rights were pre 
maturely raised, 

Although the Court apparently 
has never passed on the validity of 
enforced membership in an_ inte- 
grated bar, state courts of last re- 
sort have sustained it on grounds 
which 


fom compulsory 


distinguish it very clearly 


union member- 








ship. A lawyer is an officer of the 


court and as such liable to close 


supervision and_ restriction. His 
practice of law is a privilege and 
not a matter of right.*® In states 
with integrated bars, the organiza- 
tions are not private associations 


but official government bodies.*® 
Because an officer of the court may 
be compelled to belong to a gov- 
ernmental organization of a regu- 
latory character, it does not follow 
that a man engaged in one of the 
ordinary occupations of life may be 
required to belong to a private or- 
ganization.4? 

force of 
law automatically become members 


All licensed lawyers by 


of an integrated bar, regardless of 
race, creed, sex or religion—even in 
the Southern states, several of which 
have incorporated bars. The Union 
Shop Statute, however, creates an 
railroad 


anomalous situation. All 


employees must apply for union 
tender the re- 


quired fees, but the unions retain 


membership and 
the privilege to reject applicants for 
any reason, including racial grounds 
in some unions. (Hearings, subcom- 
Labor and Public Wel- 
fare, U.S. Senate on S.3295, page 24 
et seq.) Thus, there is produced a 


mittee on 


“schizophrenic” status. An employee 
must apply, but may be rejected at 
the whim of the union. He does not 
lose his job so long as he has tend- 
ered the fees, but he remains an out- 
cast from the union, a _ so-called 
“free rider” and made so by union 
action. The unions reserve the priv- 
ilege and power thus to stigmatize 
the applicant, while he must “try” 
to join or lose his job. Clearly, there 
seems to have emerged from this odd 
legislation a new and strange con- 
cept of freedom, equality and de- 
mocracy. 


It is difficult to perceive how the 


40. 335 U.S. 106 (1948). In the course of its 
opinion the Court said that “ Congress 
was keenly aware of the danger of the 
invalidation by the courts of any enactments 
that threatened abridgement of the freedoms 
of the First Amendment.” Id. at 120. 


41. Thomas v. Collins, 323 U.S. 516 (1945). 


42. Brown v. Board of Education, 347 U.S. 
483 (1954). 


43. Note 22, supra. 
44. Note 23, supra. 
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contentions of the appellees regard- 
ing violation of freedom of associ- 
ation and other First Amendment 
rights thought to be pre- 
mature. The appellees contended 
that to compel membership in the 
unions would violate freedom of 
three counts. First, 
that it is an infringement of freedom 
of association to compel member- 
ship in any private association. Sec- 


were 


association on 


ond, that such infringement is more 
marked where the compulsory mem- 
bership is in a union which is partly 
a collective bargaining agency but 
is also partly a political organiza- 
tion, partly a fraternal society, and 
partly a business or insurance con- 
cern. Third, the infringement is 
still more marked where member- 
ship is coerced in an organization 
which undertakes by its constitution 
and by-laws to place extensive re- 
strictions on the freedom of expres- 
sion and freedom of action of its 
members. 

The first two of these contentions 
were expressly and the third im- 
pliedly sustained by the Supreme 
Court of Nebraska. None of them 
was denied by the appellant unions, 
for they were admittedly attempting 
to force appellees either to join a 
union or be discharged from their 
employment. The constitutions and 
by-laws of the unions in the Han- 
son record showed that they were 
engaged in political, fraternal and 
insurance activities, and also showed 
that the unions impose a_ wide 
range of restrictions on the liberties 
of members. 

For instance, an oath of obedi- 
its officers 


is required.*® Advocacy of, or par- 


ence to the union and 
ticipating in, a dual union move- 
ment is prohibited, as are religious 
and political discussions at union 





45. Petition for Integration of the Bar of 
Minnesota, 216 Minn. 195, 12 N.W. 2d 515, 518 
(1943) 

46. State Bar v. Superior Court, 207 Cal. 
323, 278 P. 432, 434 (1929). 

47. In re Scott, 53 Nev. 24, 292 Pac. 291, 
295 (1930). 

48. Shown in Plaintiffs’ Exhibits No. 11, 12, 
48, 49, 50, 51, 52, 53, 54 in International As- 
sociation of Machinists v. Sandsberry, 277 
S.W. 2d 776 (1953), now pending before the 
Supreme Court of Texas. 
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meetings.*® 
meeting outside a union hall where 
union affairs are discussed is for- 
bidden.®° Freedom to distribute cir- 
culars or other literature or to speak 
their minds in connection with un- 
ion or political matters is rigidly 
circumscribed.5! National officers are 
empowered to determine legislative 
policy, and are provided with “an 
official organ” in which to instruct 
members, who are denied the right 
to express opposing views.°? Mem- 
bers are limited in their freedom to 
work when and where they will.5% 


-articipation in any 


To the extent that the Hanson 
opinion rests on a construction of 
the Union Shop Statute as estab- 
lishing money payments as the only 
permissible condition of union mem- 
bership, it is founded on a demon- 
strably erroneous construction of 
the Statute. Plainly, the Statute does 
not purport to set up conditions of 
membership in a union. What it does 
is establish limitations on the right 
to discharge a man from employ- 
ment by reason of non-membership. 

In paragraph (a), the Statute au- 
thorizes agreements requiring union 
“membership” as a condition of em- 
ployment—in short, a union shop 
contract. Thereafter, a proviso is ap- 
pended which in no way purports to 
prescribe conditions of membership. 
It reads: 


Provided, That no such agreement 


shall require such condition of em- 
ployment with respect to employees 
to whom membership is not available 
upon the same terms and conditions 
as are generally applicable to any 
other member or with respect to em- 
ployees to whom membership was de- 
nied or terminated for any reason 
other than the failure of the employee 
to tender the periodic dues, initiation 
fees, and assessments (net including 
fines and penalties) uniformly re- 
quired as a condition of acquiring or 
retaining membership. 

That more than money payments 
are contemplated as a condition ol 
membership is clear on the face of 
this proviso, for it states that mem- 
bership shall not be required of 
those to whom it is not available up- 
on the same “terms and conditions 
as are generally applicable” to any 
other member. It is also provided 
that non-membership shall not be a 
cause of discharge of one to whom 
membership is denied or terminated 
for any reason other than failure to 
tender the regular initiation fees, 
dues and assessments—not includ- 
ing fines and penalties. Clearly, both 
the main rule of paragraph (a) and 
the proviso purport to regulate a 
condition of employment on the 
railroads and not conditions of un- 
ion membership. The two clauses of 
the proviso, limit the right to dis- 
charge from employment but do not 
purport to regulate the eligibility for 
membership in a union or the duties 
and obligations of members. All this 


was made plain in the reports of the 


Senate and House Committees.®4 

Under the plain language of the 
statute the unions continue to be the 
judges of the qualifications as well as 
the duties and obligations of the 
members of their organizations as 
historically they have regulated these 
subjects by their constitutions, by- 
laws, statutes, rules and regulations. 
Congress has not attempted to de- 
prive them of these traditional rights 
of every private association. What it 
has done has been merely to say that 
if they reject an applicant for mem- 
bership on discriminatory grounds, 
or if they expel a member for any 
reason other than the payment of 
financial obligations, such a_ person 
may not be discharged from his em- 
ployment because of failure to hold 
union membership as required by 
the general terms of a union shop 
agreement. 

In any event, the Court does hold 
that railroad workers may: be com- 
pelled as a condition of employment 
to be “members” of the union rep- 
resenting their craft or class at least 
to the extent of payment of initia- 
tion fees, dues and assessments may 
be exacted. But what further obli- 
gations may be imposed on con- 


scripted members is not at all clear. 
At some points in its opinion the 
Court indicates that nothing more 
than 


money payments can be im- 





11, 12, 49, 50, 54, 60, 61. 

50. Note 36, supra, Plaintiffs’ Exhibit No. 49. 

51. Note 36, supra, Plaintiffs’ Exhibits No. 
11, 49, 50, 56, 58. 

52. Note 36, supra, Plaintiffs’ Exhibits No. 
11, 17, 49, 52, 53, 58, 58-A. 

53. Note 36. supra, Plaintiffs’ Exhibits No. 
49, 51, 54, 56, 61. 

54. With regard to the proviso to the Union 
Shop Statute, the Report of the Senate Com- 
mittee on Labor and Public Welfare, S. Rep 
No. 2262, 8ist Cong., 2d Sess. (1950), states 
that two conditions are attached “to the exe- 
cution of union shop agreements."’ With re- 
spect to the first condition, that is, that mem- 
bership in a union may not be required of 
employees to whom it is not available on the 
same terms and conditions as are generally 
applicable to other members, the Report 
states: 

“Under this provision a labor organization 
cannot require union membership as a condi- 
tion of employment if it refuses to accept the 
membership of persons of certain classes or 
offers them only limited membership.” 

The Second condition of the proviso is that 
union membership may not be required as a 
condition of employment of those workers 
to whom membership is denied or terminated 
for any reason other than their failure to 
tender the periodic dues, initiation fees, and 
assessments uniformly required as a condition 
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of acquired or retaining membership. As to 
this, the Report reads: 

“The effect of this condition is to remove 
from the requirements of any union-shop 
agreement those employees to whom mem- 
bership has been denied or who have been 
expelled from membership for any cause ex- 
cept non-payment of dues, fees, and assess- 
ments. In such cases, non-membership in the 
labor organization could not be used as the 
basis for the dismissal of the employee by 
the carrier.” 

As to the effect of qualifications for mem- 
bership established in the constitutions of 
some labor organizations and opposed by some 
railroad employees, the Report states: 

“During the course of the hearings before 
the subcommittee evidence was introduced 
showing that the constitutions of some labor 
organizations established qualifications for 
membership which cannot be met by some 
railroad employees. The proposal was made 
by Senator Lehman that your committee's 
intention be made clear that such employees 
were not to be deprived of their employ- 
ment as a result of the exercise of the right 
extended by this bill. Your committee desires 
to make it clear that the proviso clauses in 
paragraph eleventh (a) are designed to pro- 
tect such employees; thus if an employee is 
denied membership or is eligible for mem- 
bership only on terms and conditions not 
generally applicable to other members, he 
cannot be requested to give up his job be- 


cause of his failure to join a labor organiza- 
tion. Furthermore, if membership is denied 
or if an employee is expelled from member- 
ship for any reason other than his failure to 
tender the uniformly required periodic dues, 
initiation fees, and assessments, he cannot be 
required to relinquish his job because of his 
failure to join or remain a member of a la- 
bor organization.” 

In its Report, the House Committee on In- 
terstate and Foreign Commerce said: 

“The constitutions of some labor organiza- 
tions subject to the Railway Labor Act es- 
tablish qualifications for membership which 
cannot be met by some employees or provide 
for denial of or expulsion from membership 
on grounds other than failure to tender pe- 
riodic dues, initiation fees, and assessments 
The proviso clauses in paragraph eleventh (a) 
are designed to protect such employees. Thus 
if an employee is denied membership, or is 
eligible for membership only on terms and 
conditions not generally applicable to other 
members, he cannot be required to relinquish 
his job because of his failure to join a labor 
organization. Furthermore, if membership is 
denied, or if an employee is expelled from 
membership, for any reason other than his 
failure to tender the uniformly required pe- 
riodic dues, initiation fees, and assessments 
he cannot be required to relinquish his jot 
because of his failure to join or remain 4 
member of a labor organization.’’ H. R. Rep 
No. 2811, 81st Cong., 2 Sess. 5 (1950). 
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posed. In other places 
it is suggested that 
requirements of membership may 
be enforced, 
which 


though, 
additional 
the exact nature of 
is left to be determined in 
future litigation. 

The upshot is that Hanson and 
other non-union railroad workers are 
forced, with the lash of Congress and 
the heavy knout 
their backs, into the unions, are told 
that they 


dues 


of the Court on 


fees, 
and are 


must pay initiation 


and = assessments, 
warned that they may be forced to 


shoulder other duties and_ obliga- 
tions of membership of an undeter- 
They 


character of 


mined character. are told in 
effect that the 


other duties ahd obligations may 


these 


be learned from time to time in fu- 
ture lawsuits which they or others 
may bring as the unions proceed to 
enforce the restrictive and regula- 
tory provisions contained in their 
constitutions and by-laws. 

What is required by the Union 
Shop Statute and contracts thereun- 
der is sufficiently onerous to violate 
the workers’ freedom of association, 
which the Court has heretofore rec- 
ognized as guaranteed by the First 
Amendment in decisions upholding 
the right of workers to join together 
in labor unions and bargain collec- 
tively with their employer.®> Regard- 
ing its fundamental significance, the 
Court has said:5¢ 

. [T]he right either of workmen 
or of unions . . . to assemble and dis- 
cuss their own affairs is as fully pro- 
tected by the Constitution as the right 
of businessmen, farmers, educators, 
political party members, or others to 
assemble and discuss their affairs and 
to enlist the support of others. 

It has also been recognized that 
the freedom of association has both 
positive and negative aspects—that 
as one is free to join any private or- 
ganization he is likewise free not to 
join. As expressed by the Supreme 
Court of Wyoming:57 


Is there any logical reason for say- 
ing that the right to choose to belong 
to a union or not to belong is ex- 
cluded from [the] guarantee of 
liberty and pursuit of happiness [in 
the Declaration of Independence]? We 
think not. We think that these provi- 
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sions guarantee free choice in this 
respect to every man and no legisla- 
tive provision is necessary in that con- 
nection to further this guaranty. 


The Element of Choice . . . 
The Root of All Freedoms 

This accords with the recent expres- 
sion of the Supreme Judicial Court 
of Maine that: “Freedom to associ- 


ate of necessity means as well free- 
and also 
with the general theorem that the 
root of all freedoms is the element 


of choice. Indeed, the 


dom not to associate,’’5§ 


freedom of 
association, like the right to work, is 
expressly stated in the Declaration 
of Human Rights of the United Na- 
tions, where it is said that everyone 
has a freedom of association but may 
not be compelled to join any organ- 
ization.5® 

In at least three decisions of recent 
years the Court has explicitly said 
that a “preferred place [is] given 
in our scheme to the great, the indis- 
pensable democratic 
the First 
If, as has been said, 


freedoms _se- 
Amendment.”®® 
First 


“e 


enjoy “a 


cured by 
Amend- 
sanctity 
and a sanction not permitting du- 
how could the 
Court in Hanson permit the intru- 
sion freedom of 


ment freedoms 


bious intrusions,’’®! 


upon association 
complained of without first examin- 
ing and evaluating the arguments 
and evidence regarding the justifi- 
cation—or lack of justification—for 
the intrusion by compulsory union- 
ism? 





55. National Labor Relations Board v. Jones 
& Laughlin Steel Corp., 301 U.S. 1, 33, 34 
(1937): Amalgamated Workers v. Edison Co., 
309 U.S. 261, 263 (1940); Auto Workers v. 
Wisconsin Board, 336 U.S. 245, 259 (1949) 

56. Thomas v. Collins, supra, Note 41, at 539. 

57. Hagen v. Culinary Workers Alliance, 
246 P.2d 778, 788 (1952). 

58. Pappas v. Stacey, 
497, 500 (1955). 

59. Article 20 of the Declaration of Human 
Rights reads: 

“1. Everyone has the right to freedom of 
peaceful assembly and association 

“2. No one may be compelled to belong to 
an association.” 

60. In Thomas v. Collins, supra, Note 41, at 
529-530, the Court said: 

“The case confronts us again with the duty 
our system places on this court to say where 


151 Me. 36, 116 A. 2d 





It is settled that statutory regula- 
tions of matters affecting interstate 
commerce are subject to the other 
provisions of the Constitution, par- 
ticularly the Bill of Rights.*? Little 
significance appears to have been at- 
tached to this principle by the Court 
in its Hanson decision, for it sanc- 
tioned invasions of First and Fifth 
Amendment freedoms merely on the 
ground of hypothetical considera- 
tions of congressional policy. Con- 
sistency with the doctrine that the 
Bill of Rights stands as a check on 
exercises of the commerce power 
would have required the Court to 
enter into and consider the argu- 
ments on the merits of compulsory 
unionism even though it may have 
been adopted as a matter of policy 
by Congress. Let us suppose that 
Congress were to provide that rail- 
roads and railroad unions might sign 
collective agreements restricting em- 
ployment to members of the white 
race in order to eliminate racial ten- 
sion and promote the interests of in- 
terstate commerce? Could it be im- 
agined that the Court would put the 
Bill of Rights to one side and ap- 
prove such a measure as one pre- 
senting only questions of legislative 
policy not subject to review by the 
judiciary? What is the difference 
when the statute in question pro- 
vides that employment may be limit- 
ed to those workers who are required 
to join or pay their money to a labor 
union? 





the individual's freedom ends and the State's 
power begins. Choice on that border, now as 
always delicate, is perhaps more so where the 
usual presumption supporting legislation is 
balanced by the preferred place given in our 
scheme to the great, indispensible democratic 
freedoms secured by the First Amendment 

. that priority gives these liberties a sanc- 
tity and a sanction in permitting dubious in- 
trusions. And it is the character of the right, 
not of the limitation, which determines what 
standard governs the choice.” 

See also Murdock v. Pennsylvania, 319 U.S. 
105, 115 (1943); Palko v. Connecticut, 302 
U.S. 319, 325 (1937). 

61. Themas v. Collins, supra, Note 41. 

62. United States v. Chicago, etc. R. Co., 
282 U.S. 311, 327 (1931); Currin v. Wallace, 
306 U.S. 1, 14 (1939); North American Co. vy. 
Securities & Exchange Comm., 327 U.S. 686, 
704, 705 (1946). 
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It is likewise difficult to reconcile 
the Court’s relegation of the basic 
issue in Hanson to the domain of 
policymaking with still other expres- 
sions under other situations. The 
Court has previously indicated that 
there is always a basic question of 
power for the judiciary where Con- 
gress has sought by statute to resolve 
a clash of conflicting principles, each 
of constitutional origin, by favoring 
one at the expense of the other.® 
The issue in Hanson was one of 
power—whether Congress had the 
power, in the face of the Bill of 
Rights, to authorize agreements forc- 
ing workers to join and support a 
union as a condition of employment. 

To the extent that Justice Frank- 
furter’s opinion rests on the Holmes 
dissent in Adair, it is pertinent to 
consider the enormous contrast be- 
tween the position of the unions 
which came to the Bar in Hanson 
and the position of those with which 
Holmes was concerned in 1908. The 
modern union enjoys an array of 
statutory protections unheard of at 
the turn of the century. For exam- 
ple, employees are guaranteed the 
right to organize and bargain collec- 
tively without employer interfer- 
ence;** employers are required to 
bargain with the unions chosen by 
their employees;® unions chosen by 
a majority of employees in any craft 
or class or bargaining unit are espe- 
cially empowered to represent and 





63. In Thomas vy. Collins, supra, Note 41, 
at 531-532, the Court said: 

“Where the line shall be placed in a partic- 
ular application rests, not on . . . generali- 
ties, but on the concrete clash of particular 
interests and the community’s relative evalua- 
tion both of them and of how the one may be 
affected by the specific restriction, the other 
by its absence. That judgment in the first in- 
stance is for the legislative body. But in our 
system where the line can constitutionally be 
placed presents a question this Court cannot 
escape answering independently, whatever the 
legislative judgment, in the line of our con- 
stitutional tradition. Schneider v. State, 308 
U.S. 147, 161.” 

Mr. Justice Rutledge stated the function of 
the Court where Congress infringes upon 
fundamental freedoms in regulating labor re- 
lations in interstate commerce. He said, in 
United States v. C.1.0., 335 U.S. 106, 140 
(1948) : 


bind not only their members but 
also all other employees in the 
unit.66 To these must be added the 
fact that the unions are exempted 
from the application of the anti- 
trust laws®? and also are protected 
by the provisions of the Norris- 
LaGuardia anti-injunction act.® 
These provisions of law have served 
to vest in the unions a full measure 
of security. It is difficult to say that 
Justice Holmes, under these condi- 
tions, would have felt as he expressed 
himself in his Adair dissent. 

It is also pertinent to point out 
that it is not at all clear that Justice 
Holmes had in mind precisely what 
Justice Frankfurter now attributes to 
him. Regarding the Act of Congress 
prohibiting interstate carriers from 
conditioning employment on _ ab- 
stinence from union membership, 
Holmes merely stated that if the real 
effect of the statute were to bring 
about the “complete unionizing” of 
railroad laborers “that object alone 
would justify the act”.6® Did he ac- 
tually mean to say that all railroad 
workers could be forced to join a 
union by congressional mandate, or 
did he mean to say that Congress 
could clear the path so that all rail- 
road workers might be represented 
by a union but not necessarily forced 
to become members? Certainly the 
latter is a permissible construction 
of his opinion, for in the general 
parlance of labor relations a busi- 


ness is said to be “unionized’’ when 
its employees are represented by a 
union, and such a “unionized” busi- 
ness may or may not operate as a 
closed or union shop. In the railroad 
industry, for example, the unions 
had extended their jurisdiction to 
cover, for practical purposes, every 
mile of track in the United States 
before enactment of the Union Shop 
Amendment of 1951.7° 


If Justice Holmes did intend to say 
that Congress could directly force all 
railroad workers into union mem- 
bership, it would be no exaggera- 
tion to say that such an expansive 
view of the commerce power sanc- 
tioning, as it does, almost unlimited 
social experimentation by Congress, 
would seriously undermine the Bill 
of Rights. 


Application to the Union Shop 
Statute of the restrictions of the First 
and Fifth Amendments’ guarantees 
of a right to work and a freedom of 
association, requires at the outset, 
of course, that the standard to be 
invoked be determined. In this in- 
stance, bearing in mind the guide- 
post of the Court that “it is the 
character of the right, not of the 
limitation, which determines what 
standard governs”’,”! the choice is not 
difficult. 

Regulation under the commerce 
power of ordinary commercial trans- 
actions is not to be held invalid, the 
Court has said, unless the operative 
facts preclude an “assumption that 
. . . [the law] rests upon some ra- 
tional basis within the knowledge 
and experience of the legislators.”"? 
But the character of the rights in- 
volved here plainly bars treatment 
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“But when regulation or prohibition touches 
them (First Amendment freedoms), this Court 
is duty bound to examine the restrictions and 
to decide in its own independent judgment 
whether they are abridged within the Amend- 
ment’s meaning. That office cannot be sur- 
rendered to legisidtive judgment, however 
weighty, although such judgment is always 
entitled to respect. 

“As the Court has declared repeatedly, that 
judgment does not bear the same weight and 
is not entitled to the same presumption of 
validity, when the legislation on its face or in 
specific application restricts the rights of con- 
science, expression and assembly protected by 
the Amendment, as given to other regulations 
having no such tendency. The presumption 
rather is against the legislative intrusion into 
these domains. For, while not absolute, the 
enforced surrender of those rights must be 
justified by the existence and immediate im- 


pendency of dangers to the public interest 
which clearly and not dubiously outweigh 
those involved in the restrictions upon the 
very foundation of democratic institutions, 
grounded as those institutions are in the free- 
doms of religion, conscience, expression and 
assembly.” 

64. 29 U.S.C. §$157, 158; 45 U.S.C. §152, 
Fourth. 

65. 29 U.S.C. §158 (a) (5); 45 U.S.C. §152, 
First, Second. 

66. 29 U.S.C. §159 (a); 
Fourth. 

67. 15 U.S.C. §17. 

68. 29 U.S.C. §§101 et seq. 

69. Adair v. United States, supra, note 14 
at 191. 

70. Hearings before Committee on Inter- 
state and Foreign Commerce on H.R. 7789 
8ist Cong., 2d Sess., 36 (1950). 

71. Thomas v. Collins, supra, note 41, at 530. 


45 U.S.C. §152, 












of th 
latio 
trans 
Tl 
ern 
wells 
meth 
im 
“den 
not 
capr 
lecte 
tial 1 
be a 
stanc 
woul 
be st 
He 
that 
not 
mine 
find 
meni 
the 1 
dang 
strict 
vasic 
imm 
the s 
flects 
these 
py. 
Justi 
prot 
om 
man 
prot 
than 
test 
freec 


socia 


No | 
No: 
If th 
case 
SOry 

tions 
ately 
reas¢ 
ent « 
posi 
SUP} 
men 
the 

colle 
strer 


bers! 














































hen 
ya 
usi- 
Sa 
oad 
ons 

to 
ery 
ates 
hop 


Say 
all 
em- 
era- 
sive 
anc- 
ited 
ress, 
Bill 


hop 
‘irst 
tees 
n of 
tset, 
» be 
; in- 
lide- 
the 
the 
vhat 
not 


erce 
rans- 
the 
itive 

that 


edge 
.g,"72 
s in- 
nent 





terest 
weigh 
n the 
itions, 
free- 
n and 
$152, 
$152, 


§152, 


ite 14 


Inter- 
7789 


at 530. 





of the Union Shop Statute as a regu 
lation of an “ordinary commercial 
transaction”. 

The Court has also said that gov 
ernmental regulation for the public 
welfare must be accomplished by 
methods consistent with due process 

ind the guarantee of due process 
“demands only that the law shall 
not be unreasonable, arbitrary, o1 
capricious, and that the means se- 
lected shall have a real and substan 
tial relation to the object sought to 
be attained.”78 Application of this 
standard to the Union Shop Statute 
would require, it is believed, that it 
be struck down. 

However, again bearing in mind 
that “it is the character of the right, 
not of the limitation, which deter 
mines what standard governs,” we 
find that invasion of First Amend 
ment freedoms are appraised unde 
the now-familiar “clear and present 
danger” test.74 Application of this 
strict standard, which precludes in 
vasions except “to prevent grave and 
immediate danger to interests which 
the state may lawfully protect’’,”® re 
flects the preferred position which 
these rights have been said to occu 
py.76 And since, in the words of Mr. 
Justice Douglas, the right to work 
protected by the Fifth Amendment 
is “the most precious liberty that 
man possesses,”77 it can hardly be 
protected by a standard less stringent 
than the “clear and present danger” 
test applied to First Amendment 
freedoms, including freedom of as 
sociation. 


No Compelling Reason... 
No Clear and Present Danger 


If the Court had examined into the 
case for and the case against compul 
sory unionism under modern condi 
tions, it would have seen immedi 
ately that there is no compelling 
reason, let alone a “clear and pres 


mi) 


ent danger” which would excuse im- 
position of union membership o1 
support as a condition of employ- 
ment. As noted previously herein, 
the unions have conceded that their 
collective bargaining position is not 
strengthened by compulsory mem 
bership. This is supported by testi- 
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mony of labor’ leaders before 
congressional committees, by govern- 
ment reports, and by Mr. Justice 
Frankfurter’s study of the growth of 
the railroad without 
pulsory unionism under the 1934 
Amendment to the Railway 
Act. 


In 1950 union officials appeared 


unions com- 


Labor 


before a Senate subcommittee in op- 
position to a bill to amend the Rail- 
way Labor Act in certain particu- 
lars not related to compulsory 
unionism—a_ bill which subsequent- 
ly failed of passage. These officials 
extolled the Railway Labor Act, and 
it is to be remembered that their 
statements related to the act as it 
then stood, including the right-to- 
work added in 1934. 
George M. Harrison, the aforemen- 
tioned President of the Brotherhood 
Clerks, testified that: 
“While the Railway Labor Act may 
not have achieved all of the results 


provision 


of Railway 


which might have been hoped for 
and may yet be hoped for, it is still 
the best example of the blending of 
public pressure and individual eco- 
nomic freedom that has yet been de- 
vised and it has, by comparison with 
well.”78 D. 
President of the 


other methods, worked 
H. Robertson, 
Brotherhood of Locomotive Firemen 
and Enginemen, stated that: “Actu 
ally and relatively the railway labor 
industry has been a symbol of in- 
dustrial peace.”7® And Fred H. Nem- 
itz, President of the Order of Rail- 
way Conductors, testified that: “We 
have had far fewer strikes with far 
less drastic consequences to the car- 
rier, the employees and the public 
than was the case in industry gener- 
ally. Upon such a relative basis, the 
Railway Labor Act accomplished a 
thoroughly commendable result and 
should be the subject of commenda- 
tion rather than of censure.’’®® 
Comprehensive reports of the Na- 
tional 


Mediation Board, made an- 
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nually to Congress,8? recount any 
deficiencies found in labor relations 
in the railroad industry. In sixteen 
annual reports filed prior to the 
Union Shop Statute, the Board never 
indicated that the railroad industry 
needed compulsory unionism or that 
any problem existed because of its 
absence. 

In 1942, the unions demanded a 
union shop agreement and the re- 
sulting dispute was referred by Presi- 
dent Roosevelt to an emergency 
board headed by Dr. I. F. Scharfman, 
Professor of Economics at the Uni- 
versity of Michigan and a distin- 


guished transportation authority. 
That Board held not only that the 
unions’ demand was unlawful un- 
der the Railway Labor Act as it 
then stood, but also went on to hold 
that 
ground of necessity” for compulsory 


membership to protect the security 


it was “unconvinced on the 


of the unions.*® 


In his concurring opinion in 
Federation of Labor v. 
Door. Co.,8* Mr. 
Justice Frankfurter cited the results 
of his study which showed that the 
railroad unions kept pace with the 
growth of others in spite of the fact 
that following the Amendment of 
1934 to the Railway Labor Act they 


were prohibited from securing or en- 


{merican 


American Sash ¢ 


forcing union shop contracts. 


The dominant purpose offered to 
justify the Union Shop Statute was 


72. United States v. Carolene Products Co., 
304 U.S. 144, 152 (1938). 

73. Nebbia v. New York, 291 U.S. 502, 525 
(1934) 

74. Board of Education v. Barnette, 319 U.S. 
624, 639 (1943). 

75. Ibid. 

76. Cases cited, supra, note 60. 

77. Barsky v. Board of Regents, supra, 
Note 28. 

78. Hearings Before the Subcommittee of 
the Committee on Labor and Public Welfare 
on S. 3463, 81st Cong., 2d Sess. (1950), 171. 

79. Id., at 208. 

80. Id., at 289. 

81. 45 U.S.C. §153, First (v). 
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the elimination of the “free rider’’.5* 
Non-union employees are said to be 
“free riders” because they accept the 
“benefits” of union bargaining with- 
out helping to pay the costs. 

Two undermine 
the force of the “free rider” argu- 


considerations 


ment advanced by the unions to sup- 
port their claims for compulsory 
membership. First, dues cover more 
than the costs of collective bargain- 
ing. Unions maintain insurance or 
welfare programs*® and engage in 
political activities not in connection 
with collective bargaining. Second, 
the unions themselves sought and ob- 
tained the power to represent non- 
union as well as union employees 
and thereby deprived the non-union 
employees of the right to bargain for 
themselves. The fact then is that 
non-members are not riders” 
but are forced to take the union rep 
resentation whether they want it o1 
not. 

The also stated to Con- 
gress that they wanted disciplinary 


“free 


unions 


control over all employees in order 
better to meet their responsibilities 
as unions, and that compulsory 
union membership would produce 
more harmony in the industry.8* No 
account was taken of the probable 
disharmony resulting from forcing 
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250,000 to 300,000 unwilling employ- 
ees into unions. But no particular 
evil was alleged to exist in the 
railroad industry due to lack of com- 
pulsory union membership. It was 
admitted by the spokesmen for all 
of the non-operating uyions that no 
more bargaining power was 
needed.*? 
When it is 
unions do not need the monopoly 
of employment authorized by the 
Union Shop Statute, how can a con- 
gressional desire or policy to that 
end be permitted to supersede and 
override the great guarantees of a 
right to work and freedom of asso- 
ciation set forth in the First and 
Fifth Amendments? Where is the 
“grave and immediate danger” to be 


considered that the 


remedied? 

The matter of money payments, 
previously discussed, is also signifi- 
cant in its own right, for the com- 
pulsory initiation fees, dues and as- 
sessments authorized by the Union 
Shop Statute cover more than the 
costs of collective bargaining. Union 
constitutions, by-laws and statutes 
in the Hanson record clearly show 
that the engage in many 
activities other than collective bar- 


unions 


gaining. They engage in a numbet 
of fraternal activities, run active in- 
surance businesses or agencies, pub- 
lish periodicals and pamphlets and, 
most important of all, are very ac- 
tive on a wide range of political 
fronts, often advocating legislative 
measures or supporting candidates 
in conflict with the personal desires 
of many members. On the basis of 
an assumption that Congress could 


authorize forcing non-union men 





to bear their fair share of the costs 
of collective bargaining, the Su 
preme Court of Nebraska ruled that 
the Union Shop Statute has no re 
lation to that objective because it 
not only authorizes compulsory pay- 
ments which cover much more than 
the costs of collective bargaining, but 
also authorizes compulsory member: 
ship in the union, both of which 
go further than is required to secure 
compensation to the union for its 
service as collective bargaining rep- 
resentative. 

But, without elaboration, this was 
overturned by the Supreme Court 
of the United States. Inexplicably it 
ignored this finding of the Nebraska 
court which was based on evidence 
not challenged by the unions. Re. 
garding initiation fees, dues and as- 
sessments, it merely stated that: “The 
financial 


support required relates 


to the work of the union in 
the realm of collective bargaining. 
No more precise allocation of union 
members 
seems to us to be necessary.” And it 


said this in the face of the obvious 


overhead to individual 


fact that there are no limits on the 
amount or manner of expenditures 
of money collected by the unions as 
initiation fees, dues and assessments 
in the Union Shop Statute. What the 
Court has thereby sanctioned is com- 
pulsory payments to support, not 
collective bargaining alone, but to 
sustain fraternal activities, insurance 
schemes, publishing ventures and 
political activities. Could anything 
be more antithetical to estab- 
lished institutions or to the funda- 


our 


mental liberties of man enshrined in 
the Bill of Rights? 





82. Regarding its investigation into the mer- 
its of the unions’ demand, the Board said: 

“Such an examination leaves the Board un- 
convinced on the ground of necessity. In the 
first place, the unions are not suffering from 
a falling off in members. On the contrary, as 
stated earlier, membership has been growing 
and at the present time appears to be the 
largest in railroad history, with less than 10 
per cent nonmembership among the employ- 
ees here represented. 

“Second, the evidence presented with re- 
spect to danger from predatory rivals seemed 
to the Board lacking in sufficiency; especially 
so in the light of the evidence concerning 
membership growth. 

“Third, no evidence was presented indicat- 
ing that the unions stand in jeopardy by rea- 
son of carrier opposition. A few railroads 


were mentioned on which some of the unions 
do not represent a majority of their craft or 


class and do not have bargaining relationships 
with the carrier. But the exhibits show that 
these unions are the chosen representatives of 
the employees on the overwhelming ma- 
jority of the railroads, and that recognition 
of the unions is general. The Board does not 
find therefore that a sufficient case has been 
made for the necessity of additional protec- 
tion of union status on the railroads.” Sup- 
plemental Report to the President by the 
Emergency Board, May 29, 1943. 

83. 335 U.S. 538, 542 (1949). 

84. Hearings Before a Sub-committee of 
Committee on Labor and Public Welfare on 
S. 3295, 81st Cong., 2d Sess., 14, 16 (1950). 

85. Hearings Before Committee on Inter- 
state and Foreign Commerce on H.R. 7739, 
8lst Cong., 2d Sess., 42 (1950). 

86. Supra, note 85, at page 38; supra, note 
84, at pages 28, 33, 36. 

87. Note 33, supra. 
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